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INTRODUCTION

The quintessential American value of religious liberty is being eroded in the United States today.
The causes of this erosion are described in the following, and the reasons why the effects of this
loss will diminish other civil rights, weaken our democracy, and sap the vitality and independence
of religious organizations are presented. These perspectives are based in part, on a review of the
historic and current experience of church and state relations in the United States compared to
those relations elsewhere in the world. If these comparisons are reliable indicators, the loss of



religious liberty underway in the United States is now undermining the remarkable progress we
have made to build a nation of people who live in peaceful co-existence while professing a
greater variety of religious and secular beliefs than occurs in any other nation in the world.1

Of the 195 countries in the world in 2001, only six had full religious freedom according to
ratings of Freedom House.2 These six were Estonia, Finland, Ireland, the Netherlands, Norway,
and the United States.s It is remarkable that the United States is included in this short list because
its religious liberty has been weakened, and unlike the other 5 countries, the U.S. is not a small,
fairly homogeneous nation. It is a large, heterogeneous country with a population of 281 million,
35% to 40% of whom attend the religious services of 325,000 congregations.s These
congregations belong to more than 2,000 religious denominations, many of which espouse
religious beliefs very different from one another.

It is often claimed that the diversity and the extent of religious freedom enjoyed in the United
States are the result of more than 200 years of church-state separation as defined in the
Establishment Clause of the First Amendment to the Constitution of the United States.
Nevertheless, religious liberty as defined by the First Amendment has been a source of
controversy since its adoption in 1791. The controversy continues today among religious
communities, at the municipal, county, state, and federal levels of government, including among
the nine members of the United States Supreme Court.s

Although the specifics of these conflicts have changed over the years, the underlying issues
remain the same. These include whether religion should play a formal role in the governance of
this country at the local, state, and federal levels, and if our government should underwrite the
costs of religious organizations, or otherwise support a religion or various religions. The practical
implications of these questions are being vigorously debated today. For example, should taxes be
used to fund religious activities, pay for private, parochial schools, and build churches? Should
the phrase "under God" be included in the Pledge of Allegiance recited in public schools? Should
state-sponsored prayer be permitted in public schools? Should creation-science or intelligent
designs be taught in public schools? Should religious organizations be running U.S. Post Offices
and distributing their religious literature in these facilities?z Does the government have a
compelling state interests to decide who marries, be they heterosexual or homosexual? Should the
Ten Commandments be posted in public buildings?s Should tax-exempt, religious organizations
be permitted to engage in partisan, electoral politics?1o

Given the durability of the underlying issues, some people have suggested that it is time to
rewrite the First Amendment in order, for example, to permit state-sponsored prayer in public
schools, as proposed in the Religious Freedom Amendmentu introduced by Representative Ernest
Istook (R) of Oklahoma in 2001, and in his 2003 proposal to amend the First Amendment, the
Pledge and Prayer Amendment. This states, in part, "the people retain the right to pray and to
recognize their religious beliefs, heritage, and traditions on public property, including schools."

Before any rewriting of the First Amendment is undertaken, it is important to evaluate the
benefits of church-state separation. Toward that end, this paper explores three questions. What
benefits has church-state separation added to society? to democracy? and to organized religions?

The focus throughout this paper is on the relationships among organized religions, and between
these and government. These relationships influence the degree to which individuals are free to
engage in their spiritual and religious life in houses of worship, in their homes, and community.i2

A Brief Review of Church-State Separation: The term "church-state separation™is is commonly
used as a synonym for the Establishment Clause (bolded below) in the First Amendment to the
Constitution of the United States.
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The First Amendment: "Congress shall make no law respecting an establishment of
religion,1s or prohibiting the free exercise thereof;:s or abridging the freedom of speech, or of the
press; or the right of people peaceably to assemble, and to petition the Government for a redress
of grievances."

There are two clauses in the first 16 words of the First Amendment: the Establishment Clause,
"make no law respecting an establishment of religion, or" and the Free Exercise Clause,
"prohibiting the free exercise thereof." Together these are intended to provide the constitutional
guarantee of religious liberty. The means for achieving this freedom was to create a "wall of
separation” between church and Congress, according to Thomas Jefferson.is

To ensure that Congress did not make laws "prohibiting the free exercise" of religion that might
result in the punishment of or discrimination against an individual because of his or her beliefs,
the founders separated church from state, and state from church, in 1791 by including the
Establishment Clause in the First Amendment. Historically, laws regarding religion in both
Europe and the colonies had favored, de jure or de facto, one religion, and .suppressed other
religions.

To achieve church-state separation, the word ‘respecting’ in "no law respecting an establishment
of religion" of the Establishment Clause means no law ‘involving' or ‘concerning' religion. By
constitutionally preventing Congress from making laws respecting religion, the founders intended
to preclude the possibility that Congress would establish, endorse, or promote any religion.iz In
essence, the government should be neutral, neither favoring one religion nor discriminating
against others, directly or indirectly.

In 1940 and 1947, the U.S. Supreme Court determined that church-state separation applied to
the state governments as well as to Congress. Subsequently, the U.S. Supreme Court adopted the
following three-part test for evaluating whether a Congressional or state law is consistent with the
Establishment Clause: a law must have a secular purpose; its purpose must not be intended to
prohibit or promote religion, and the law should not cause government to become very entangled
with religion.is

Church-state separation is intended to create for individuals the widest opportunity for their
"free exercise" of religion: to hold, express, and practice their belief. But this freedom does not
mean a person or a religious institution can engage in activities that violate the law, such as
human sacrifice, or interfere with the religious freedom of others. This is how each person's
freedom is guaranteed while respecting that same freedom for others. The American ideal of
freedom is based on this concept of fairness.

Readers who dismiss the validity of "church-state separation” are referred to the Appendix
where three common criticisms of church-state separation are discussed. These include the
complaints that the meaning of the Establishment Clause does not imply the concept of separation
of church from state, that none of the separation phrases such as church-state separation are found
in the language of the First Amendment, and the suggestion that America has been and continues
to be a "Christian nation."”

SOCIETY

With the birth of the United States in 1787, a dreamas began to be realized in practical political
terms, a dream that everyone in a nation, the poor as well as the rich, might be free politically and
would have real opportunities to improve their lives.z This was a change from the age-old
expectation that only in death would the poor and powerless be free of poverty and oppression.

Democracy21 and communism are two forms of government that have emerged in modern
civilization. These forms are works in progress: communism in China, Vietnam, North Korea,



and Cuba, for example, and democracy in its various stages of development in 120 countries.z2
Both forms are secularzs and both continue to be in conflict with religious institutions throughout
the world.

In this section are sketched historical and current relationships among many institutionalized
religions, and between these and various governments. The purpose of this review is to help us
focus on two key questions. Why are many religious communities in the world involved in
festering or violent conflicts, while religious communities in the United States are not? Why do
many governments suppress some religions, but this has not been the pattern in the United States?

Religious Conflicts: The role of religion in politics and war has been a constant factor
throughout history, affecting the health, safety, and welfare of mankind. History is replete with
records of a dominant religion suppressing foreign or minority religions. The Bible is one of those
records. The competition for power among different religious institutions in league with kings
and princes was one of the catalysts for the series of wars that racked Europe throughout the
Middle Ages and after..a For example, religious hostility between Protestants and Catholics was a
major ingredient in the Thirty Years' War in Europe from 1618 to 1648, which killed as many
people as died during the bubonic plague in the 1300s. By the end of the war, many cities were
almost depopulated. As a result, when the Treaty of Westphalia was negotiated in 1646, the goal,
in part, was to stop wars based on religious difference.zs

Unfortunately, religious adversaries are still at it. As the 20th century ended, there were an
estimated 56 violent national or international religious conflicts worldwide.zs The explosive
mixture of religious differences in the Middle East, the Balkans, Indonesia, India, Pakistan,
Macedonia, Nigeria, South Africa, the Philippines, Sri Lanka, Sudan, Tibet, Ireland, and
Afghanistan, to name some current hot spots, are vivid testimony that religion has not lost its
potential to spark firestorms of violence.

The September 11, 2001, attack by al-Qaeda on New York City and Washington, D.C.,
.crystalized for many Americans the magnitude of religious violence the world faces, a violence
that had started to surge again in the 1990s. In 1993, al-Qaeda bombed the World Trade Center,
killing 6 people and injuring more than 1,000. In 1994, Dr. Baruch Goldstein shot and killed 29
Muslim worshippers at the Tomb of the Patriarchs in Hebron and wounded 150 others. His
actions were not the actions of a lone, deranged gunman, any more than al-Qaeda bombers were
acting on their own.

Goldstein acted as a follower of Rabbi Meir Kahane, who "justified ruthless action to exact
vengeance for the violence done to Jews during the millennia..."2z In 1995, Jewish religious
fundamentalists held a rite of Pulsa d'Nura near the home of Yitzhak Rabin, Israel's Prime
Minister, which sanctified killing Rabin, according to Daniel Benjamin and Steven Simon of the
Center for Strategic and International Studies. Shortly after, Yigal Amir, a student at the Jewish
Orthodox University, Bar llan, assassinated Rabin.zs If this Pulsa d'Nura had been an Islamic rite,
it would be called a “fatwa," a religious edict.

Religious wars are violent conflicts between people of different faiths or between different sects
of the same faith. However, religiously motivated terrorist attacks or assassinations such as that
by Yigal Amir are not so easy to identify unless there is a fairly direct connection between a
fatwa and the violence. When a fatwa is an edict calling believers to arms, the religious leaders
wrap themselves in the parchment of their theologies, as some secular leaders wrap themselves in
the flags of their countries, evoking the source of their powerful authorities.

In 1989, the Ayatollah Ruhollah Khomeini of Iran issued a fatwa to kill Salman Rushdie for
publishing his Satanic Verses. Since then, Rushdie has been living the hidden life of a person in a



witness-protection program. In 1990, the founder of the Jewish Defense League, Meir Kahane,
was assassinated by EIl Sayyid Nosair, an Egyptian who attended the Farouq Mosque in Brooklyn,
NY. He boasted that Kahane's assassination was an act of jihad: "God the almighty enabled his
extremely brave people with his great power to destroy one of the top infidels."29 In 1993, al-
Qaeda bombers of the World Trade Center acted on the religious authority of the Egyptian blind
sheikh, Omar Ahmad Abdel Rahman, who proclaimed, "... the Koran makes it, terrorism, among
the means to perform jihad in the sake of Allah, which is to terrorize the enemies of God and who
are our enemies, t00."0

In 1995, disciples of Shoko Asahara, the leader of Aum Shinri Kyo, a religious group that was
an amalgam of Christianity and Buddhism, poisoned more than 5,500 subway riders in Tokyo
using sarin, a nerve gas. Twelve died. In Algeria, between 1991 and 1998, 40,000 to 100,000
people were killed as Islamic fundamentalists revolted against the government's refusal to give up
control after it lost an election. In some cases, massacres of whole villages took place. In
response, the Algerian government contributed to the death toll.a: It is estimated that the Taliban,
founded in 1994, killed thousands of other Afghans in their pogroms. Elsewhere, the bombing
and attacks, big and small, continued. The United States embassy in Nairobi was bombed; the
Khobar Towers in Dhahran, Saudia Arabia, were bombed, killing 19 United States soldiers; an
attack in Luxor, Egypt, Killed 58 European tourists. In 2001, about 1,000 alleged witches were
"hacked to death in a single [religious] purge"” in the Democratic Republic of the Congo.zz In
India, 58 Hindu pilgrims were burned to death in railroad cars by a Muslim mob in February
2002. In reaction, an estimated 2,000 Muslims were killed by rioting Hindus. Meanwhile, Hamas
and Islamic Jihad's youthful Palestinian suicide bombers continue to die killing Israelis almost
every week, and many more Palestinians are killed by Israel.

Al-Qaeda’s religious call for the indiscriminate killing of noncombatant men, women and
children was announced in a 1998 fatwa that appeared in al-Quds al-Arabi, an Arabic-language
newspaper in London. "To kill the Americans and their allies — civilians and military — is an
individual duty for every Muslim who can do it in any country in which it is possible to do it."ss
On September 11, 2001, al-Qaeda killed nearly 3,000 people in their coordinated attacks on the
World Trade Center in New York, the Pentagon, and the plane crash in Pennsylvania. In October
2002, al-Qaeda bombed a night club in Bali, Indonesia, killing 180 young people.

Certainly, not all religiously motivated conflicts are deadly. On August 16, 2002, in Russia's
neighboring country, Georgia, "Jehovah's Witnesses were planning a summer revival [when] two
dozen men wearing crosses of the Georgian Orthodox Church arrived on buses and ransacked the
home of the host, Ushangi Bunturi. They piled Bibles, religious pamphlets and Mr. Bunturi's
belongings in the yard and burned them," reported Steven Lee Meyers in The New York Times.
"What was remarkable about the attack ... was how unremarkable attacks like them have become
in this country. [This was one of] ... at least a dozen attacks ... this year."s

These lethal and nonlethal religious conflicts will likely increase in the coming decades,
according to Philip Jenkins, Distinguished Professor of History and Religious Studies,
Pennsylvania State University. "Muslims and Christians are at each other's throats in Indonesia,
the Philippines, Sudan, and a growing number of African nations," notes Jenkins.ss There is, he
points out, an explosive growth of Christianity in the Southern Hemisphere that will increasingly
bring Christians into competition with Muslim populations.ss This is underway now as a result of
both birth rates and significant Protestant evangelical missionary activities in Africa, the Near
East, and Asia. Many of these places have large Muslim populationssz that compete for converts
in the same geographic areas and strive to enforce their moral codes by means of secular law, as
the following recent example illustrates. "At least 105 people have been reported killed in the
fighting between Christians and Muslims in the northern city of Kaduna in the past few days,"
reported Alan Cowell of The New York Times. " ... As fury built over the [offensive] reference to



Muhammad" [in a local paper], "Muslim youths attacked and burned the newspaper's office in
Kaduna, the scene of fighting between Muslims and the city's Christian minority, in which
thousands of people were killed two years ago after imposition of Shariah law, governed by the
Koran."ss Twenty two churches and eight mosques were destroyed in this rampage.

In Europe and the countries of the old U.S.S.R., there is a significant increase in the number of
new, small, religious organizations that are proselytizing in competition with the older, more
well-known religious institutions, such as the Russian Orthodox Church.ss Proselytizing often
generates conflicts. "Proselytization is hardly ever simply and exclusively about the
communication of a religious message, to be accepted or rejected on its own .terms,” writes
Abdullahi Ahmed An-Na'im, a native of Sudan and professor of law at Emory University. He
continues, "Throughout human history, religious interaction has always been as much about
material interests and power relations as it has been about spiritual insights and moral values."

Furthermore, religious proselytizing aimed at impoverished local populations of competing
religious groupsa that is laced with hate speech and uses the power of modern advertising
technology, makes for unstable social conditions, particularly in countries with a weak central
government. "While we can imagine any number of possible futures,” notes Jenkins, "a worst-
case scenario would include a wave of religious conflicts reminiscent of the Middle Ages, a new
age of Christian crusades and Muslim jihads" ... a "thirteenth century armed with nuclear
warheads and anthrax."s In the United States, seven abortion providers have been shot dead and
two seriously injured in shootings or bombings; three providers in Canada were injured between
1993 and 1998.4s These were religiously motivated murders. The justification for these religious
assassinations can be found in the Christian apocalyptic literature of the religious right published
in the 1970s and 1980s,4 and in the anti-abortion “fatwa’ of Randall Terry, founder of Operation
Rescue. He said, "When I, or people like me, are running the country, you'd better flee, because
we will find you, we will try you, and we'll execute you. | mean every word of it. | will make it
part of my mission to see to it that they [those supporting a woman's right to choose] are tried and
executed."ss Fortunately, compared with most other countries with diverse religious communities,
the United States has been relatively free since 1791 of this kind of religiously motivated
violence. With some exceptions,s a civil neutrality generally prevails among the religious
communities in the United States. Among congregations of different faiths such as Christianity,
Judaism, or Islam, about 8% of congregations participate in interfaith social-outreach activities.az
On the other hand, about 55% of liberal and moderate Protestant and Catholic congregations
work together ecumenically on social-outreach activities such as soup kitchens. About 25% of
evangelical Protestant congregations participate in these activities. This civil neutrality depends
on tolerance, a core, secular value in American society.ss According to surveys of Americans in
the late 1990s conducted by Professor Alan Wolfe at Boston University, 83% of Americans agree
that "... there are many different religious truths and we ought to be tolerant of all of them."s. As a
result, the relative tranquility among religious communities in the United States stands in contrast
to the experience in many other countries. Furthermore, the peaceful relationship between
institutional religions and our government contrasts with the historical experience elsewhere, as
the following makes clear.

Government Repression: Religion established by the state, or given special status or protection
by the state, continues to be the norm worldwide. For example, "[A]lmost all Muslim countries in
Africa guarantee religious freedom ... but in most instances that freedom is subject to often
sweeping conditions," writes J. D. van der Vyver, |.T. Cohen .Professor of International Law and
Human Rights at Emory University School of Law. The constitution of Egypt, he continues,
"contains an unqualified guarantee of freedom of belief and the freedom of practice of religious
rites ... but at the same time states that Islamic jurisprudence shall be “the principal source of



legislation.' "so A non-Muslim before such a court would have a hard time believing that his or
her religion was not a liability.

The results of this type of preferential treatment of specific religions have complemented many
governments' efforts to control institutional religion. Of the 195 countries in the world, 120 are
democracies in various stages of development. In almost all democracies, one or more religious
institutions have managed to retain their position as the established religion of the country, or to
receive preferential treatment or recognition from the government in other ways.s:

For example, the Danish Parliament has "... absolute power in the administration of the National
Church."s2 The state churches in the Scandinavian countries and Germany are socializedss to the
extent that, "the clergy of the state churches are civil servants as well as union members."ss "...
Russian law still makes it difficult for non-Orthodox Christians to operate openly or to build
places of worship and seminary training," according to Rodney Stark, professor of sociology and
comparative religion at the University of Washington.ss All European nations and most others
have established religions, favor one over others economically, or provide special recognition of

the historic role of a specific religion in their constitutions or laws.ss

One criterion among a number that are used to evaluate a country's degree of religious freedom
is whether a government acknowledges the legitimacy of all religions. Not to recognize a religion
as a religion but to label it a cult or sect, ineligible for the protection of religious liberty under the
law, is one way to limit religious freedom and to justify governmental actions that discriminate
against a religious group. For example, during the 1990s, Germany threatened to outlaw
Scientology and discussed putting "Jehovah's Witnesses ... under secret-service watch. ... On June
22, 1998, the French tax authority placed a $50 million lien for back taxes on all property of the
Jehovah's Witnesses."sz "Only by ‘October 30, 1981, [did] the Belgian government finally
withdraw its absolute ban on the transportation of Jehovah's Witnesses' publications.' "ss In
Switzerland, the Criminal Law Commission on Cultic Abuses has proposed a new article for its
criminal code to cover "mind control™ in reaction to the murders and suicides that occurred at the
Solar Temple.ss Austria, Belgium, and France have established government "anti-sect" agencies.so

Distinguishing a cult from a religion for legislative purposes makes no sense because these
differ only by the size of the group and how well known they may be.s1 Nevertheless, some
European "anti-sect agencies" make pejorative distinctions, claiming that cults or sects need to be
restricted because they violate health and safety standards. Although there have been a few
bizarre episodes involving little-known religious groups,s2 such as the mass suicides in
Jonestown, Guyana, in 1978, these episodes pale in comparison with the history of homicidal
violence among some world-wide religions and the abuse of children that has been tolerated
systemically by other religious institutions.ss

Administrative discrimination against minority religions is not limited to Europe. In Communist
China, the constitution provides for freedom of religion, but members of the Falun Gong are
persecuted nonetheless.e« The government also denied Amway Corporation, an American
business, permission to use door-to-door salespeople to sell their products in China, because these
sales initiatives were interpreted by the Chinese government as the tactics of a religious cult. In
Singapore, "the government has banned the wearing of Muslim head scarves in the nation's ten
Muslim independent schools."ss

In many countries, official government hostility to some religions has been and continues to be
violent and harshly repressive. The pogroms in Russia and Poland were examples of religious
harassment by the czars. The U.S.S.R. tried to eradicate religious institutions by seizing all
church property under Lenin, and Stalin purged the entire church leadership. The Soviet goal was
to eradicate religious belief. In Germany, the Nazi government murdered six million Jews, a
formal effort at genocide to eradicate Jews and their religion. The Catholic Church was



suppressed periodically in Mexico from 1859 to 1991.s In 1917, the Mexican constitution
"nationalized church property, abolished religious orders, forbade church garb, and excluded the
church from education."sz

In April 1975, Pol Pot took control of the Communist Khmer Rouge in Cambodia and started a
reign of terror in which 13% of the country's population of 13 million were killed. All religion
was outlawed and many Buddhist monks were murdered.ss

"In the 1980s, the [Tunisian] regime [of Bourguiba] concluded that the Islamic movement
Nahda had gained too much power. ... Nahda, according to government officials, was planning to
overthrow the [Bourguiba] regime. Islamists were rounded up en masse and thrown in prison, and
the [Islamic] party structure was dismantled."ss

In Uzbekistan, as of 1999, more than 200 individuals remained imprisoned for their faith. A
pattern of arbitrary arrests of unregistered Muslims continues. In Azerbaijan, Baptists have been
imprisoned. In Turkey, religious speech and the wearing of customary Muslim head scarves in
public buildings and universities is prohibited.zo The Communist Party governing Vietnam
continues to suppress religion. "After 1975, the government banned the pre-independence
Buddhist organization of Southern and Central Vietnam and replaced it with a state-sponsored
group created specifically to put Buddhist activities under government control."z1

In theocratic states, civil rights are often absent because they are not part of the local culture, or
rejected because they are incompatible with the revealed truth of a religion that governs the
society.zz We are all familiar with the news reports about the suppression of non-Muslim people
in many predominately Muslim states such as Afghanistan under the Taliban, Pakistan, Iran, and
Saudi Arabia. We know that certain fundamentalist extremists have encouraged their fellow
citizens in these states to Kill the infidel, particularly the American and the Israeli infidel.zs

If the policies and behaviors of most governmentsz4 are an indication of the attitudes their
leaders hold about institutionalized religion, they believe that religions not under the control of
government should be co-opted by the government, such as making the clergy .civil servants,
having religions watched closely, outlawed, or eliminated.

However, with a few notable exceptions,z these have not been the practices of government in
the United States, as the following makes clear.

An American Experiment: As of 1791 when the Bill of Rights was adopted, the European
experience of nearly continuous religious warfare and the religious discrimination that was
common in most coloniesz were object lessons for the leaders in colonial Pennsylvaniazz and
Virginia. They knew the history of these conflicts between governments and organized religion,
and this understanding inspired their decision to separate church from state in their colonies.zs As
U.S. Supreme Court Justice Stephen Breyer commented in 2002, "[t]he history of governmentally
established religion, both in England and in this country, showed that whenever government had
allied itself with one particular form of religion, the inevitable result had been that it had incurred
the hatred, disrespect and even contempt of those who held contrary beliefs."z

The founders' legislative initiatives in Virginia and Pennsylvania set the stage for including the
Establishment Clause in the Bill of Rights in 1791: "Congress will make no law respecting the
establishment of religion." These ten words have become summarized in the commonly used
synonyms of "church-state separation™ and "separation of church and state,” and the metaphor
"wall of separation.”

Forty-four years later, in 1835, Alexis de Tocqueville reported his interviews with "the
members of all the different sects; | sought especially the society of the clergy, who are the



depositories of the different creeds and are especially interested in their duration. ... | found that
they differed upon matters of detail alone, and that they all attributed the peaceful dominion of
religion in the country [the United States] mainly to the separation of church and state."so

Church-state separation was and continues to be a radical approach for managing the
competition for power and control between government and organized religions. Church-state
separation was intended to create a restraint on the government's involvement in religion. The
United States' federal courts and the Supreme Court also have determined that the Establishment
Clause acts as a wall blocking institutionalized religions from using the government in its various
manifestations to proselytize or harass those who hold different beliefs. It is the individual's
religious freedom that is being protected; and the drive for control inherent in institutions, in this
case religious institutions, is being constrained in order to protect individuals from those churches
which use their power coercively. This does not infringe on an individual's religious freedom to
participate in church worship services, unless those church activities infringe on the religious
freedom of others, or put the safety and health of the community at risk.

Church-state separation and other civil rights in the United States are more comprehensive in
law and practice, generally, than those in most European democracies. For example, some hate
speech that is protected speech in the United States is against the law in England. From time to
time, England's government has demanded that certain information not be .printed in a
newspaper. In the United States that is called prior restraint, and it's not legal.s1

Freedom of the press is provided for in the Norwegian constitution, adopted in 1814. But there
is a catch. "There shall be liberty of the press. No person may be punished for any writing,
whatever its contents, which he has caused to be printed or published, unless he willfully and
manifestly has either himself shown or incited others to disobedience to the laws, contempt of
religion or morality or the constitutional powers, or resistance to their orders, or has advanced
false and defamatory accusations against anyone."s: [emphasis added] That "unless" clause
appears to make null and void Norway's constitutional provision for freedom of the press. In
practice, however, Norway appears to have a free press.

Our Bill of Rights set a high standard for individual freedom, but the individual's religious
liberty as guaranteed by the Establishment and Free Exercise clauses have taken a long time to be
realized in practice. For example, it was only in 1940 that the United States Supreme Court
decided in Cantwell v. Connecticut that the Establishment and Free Exercise Clauses applied to
the states as well as to the federal government. Before 1940, church-state separation was not a
universal blanket of protection for the religious liberty of many minorities. For example, Catholic
and Jewish children in public schools often had to listen to the school administered Protestant
prayers. After Cantwell, and up to the mid 1980s, the United States made progress in protecting
everyone's religious liberty.

This brings us back to our two key questions at the beginning of this chapter. Why are many
religious communities in the world involved in festering or violent conflicts, while religious
communities in the United States are not? Why do many governments suppress some religions,
but this has not been the pattern in the United States? In answer, | believe the evidence is
sufficient to propose the following peace-keeping theory:

Church-state separation is a necessary condition for maintaining peace among religious
communities, and between these and the government, if government is not going to regulate or
suppress religion.

Peace-Keeping Theory: In addition to the evidence, the peace-keeping theory of church-state
separation is supported by two common observations of human behavior. First, behavior follows



form; change the floor plan, system of rewards, or rules which are enforced, and our behaviors
will adapt. Second, our behaviors strongly influence our attitudes and beliefs. This explains, in
part, the almost universal observation that people who are raised and continue to live in the same
community, do similar work, or practice the same religious rituals generally share similar
attitudes and values.s:

These two observations support the peace-keeping theory of church-state separation. First,
church-state separation has changed the historical, zero-sum rules of competition among religions
in the United States and between these and government to a rule of co-existence. As a result, we
have lived, worked, and debated public issues peacefully for over 200 years. Second, during this
time, we have evolved values and attitudes of tolerance tailored to this social and political
environment of co-existence.

In contrast, countries which have not evolved a culture supporting church-state separa-.tion are
more susceptible to religious violence and government repression of religions. For an extreme
example, the rules of war have governed the violent relations between the Israelis and
Palestinians. Their endless plague of deadly behavior and homicidal reaction has spawned
attitudes of hatred and cultures of revenge, which seem immune to all peace initiatives.

In summary, the United States has had more success than other countries with complex
religious communities in transforming the historic win-lose relationship between church and state
into a nonviolent, neutral balance of interests. This has been accomplished without our
government's resorting to aggressive police action, controlling the administration of religious
institutions, or outlawing some minority religions. This restraint highlights the benefits to society
of church-state separation: less violence and more domestic peace among people of different
religions, and between these religions and our government than has been the experience in and
among other countries with diverse religions. However, if the rules are changed so that the
cultural constraint of church-state separation is stripped away, then behaviors will change, and so
will the complementary values.

DEMOCRACY

Church-state separation has an important influence in our society that goes beyond managing the
conflicts among some institutional religions and between these and government. The continued
integrity of church-state separation is vital to all civil rights, not only our freedom of religion. In
this section, it is argued first that civil rights can become part of a country's culture, but they are
not line items to be bought separately. Civil rights evolve as a set, albeit unevenly, and religious
liberty is a vital part of civil rights in the United States. The second proposition is that the
integrity of civil rights is essential to the stability of established democracies such as the United
States. And third, this stability is maintained by trust and tolerance.

A country becomes democratic in the most rudimentary sense when free elections are
conducted according to written civil law. For example, Iran, which is still largely a theocratic
state, has begun holding free elections. To this extent, it is employing secular procedures for
selecting some of its leadership. As a country adds statutes for civil rights such as freedom of
speech, freedom of the press, or due process in judicial matters, the level of democracy increases,
as does its secular character if the civil rights displace theocratic authority. As more rights are
added, such as religious liberty, and as these are sufficiently guaranteed so that citizens take them
for granted as part of their culture, we call the democracy "established.” The adoption of civil
rights laws and their implementation has been and continues to be an evolutionary process.
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Culture: When we talk about the culture of a community or country, we are referring to the
accepted wisdom about what works in life and what doesn't; how success is measured, status is
attained, and equality is measured; where the line is drawn between your rights and mine; which
rights will be defended by the government, and which are merely aspirations in the society,
written in law but not enforced, as is the case for freedom of religion in China.

A growing body of research indicates that the cultural characteristics of countries have a
significant bearing on whether democracy becomes established, and if established, whether it is
sustained. Two important research efforts contribute to this understanding.

First, Freedom House has published since 1978, "its comparative assessment of the state of
political rights and civil liberties in 192 countries and 17 related and disputed territories. Widely
used by policy-makers, journalists, and scholars, the 600-page survey is the definitive report on
freedom around the globe."ss According to the Freedom House annual evaluations, the average
civil rights ratings for western democracies is 84; for nonwestern democracies 64; and for non-
western authoritarian regimes 40,ss as noted by Russell Bova, professor of political science and
director of the Russian Areas Studies Program at Dickinson College. He concludes that "the most
compelling explanation for the difference [among the levels of civil rights in different countries]
is a cultural one."ss

Second, a World Values Survey (WVS) has been conducted in which people were asked in
face-to-face interviews their opinions on 350 issues such as freedom, politics, economics,
religion, family life, work, income, health, leisure, friends, and gender roles. The respondents
were identified by age, gender, economic standing, and education. The WVS was first conducted
in 1990-91, in 43 countries. Since then, the WVS has been repeated twice and additional
countries have been surveyed, which together cover a sampling of about 75% of the world's
population.sz These and new surveys are being conducted under the supervision of Ronald
Inglehart, professor of political science, University of Michigan, and others.ss The data from this
research "provide standardized cross-cultural measures of people's values and goals™ using a
common database for the first time.so

These data in combination with the Freedom House ratings make it possible to ascertain which
values are present in a country when democracy gets started.so This analysis also identifies which
values contribute to democracy's survival once established. For example, the analysis indicates
that emerging democracies such as South Koreag: tend to form in response to social changes
stimulated by their economic development.s2 On the other hand, the stability of established
democracies, such as the United States and other Western industrialized democracies, is
influenced less by fluctuations in the prosperity of their economies than by the degree to which
certain cultural variables exist among the population.ss These variables include political rights,
civil rights, and interpersonal trust.

"The evidence suggests,” Inglehart notes, "that culture plays a much more crucial role in
democracy than the literature of the past two decades would indicate. The syndrome of trust,
tolerance, well-being, and participatory values ... seems particularly crucial. In the long run,
democracy is not attained simply by making institutional changes or through elite-level
maneuvering. Its survival also depends on the values and beliefs of ordinary citizens."s These
social variables, reports Inglehart, indicate "greater stability over time than does the economic
indicator.gs

In many advanced democratic societies, such as the United States and the Scandinavian
countries, the younger generation as a group is increasingly interested in quality of life and self-
expression rather than economic development when they are compared with their parents.ss This
is consistent with the theory that as income increases, its marginal value decreases, just as our
interest in food decreases once we have eaten. The increased interest in the environment,
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women's equality, and civil rights are each a manifestation of the shift of interest toward quality
of life concerns.

Economic development appears to be critical to helping a democracy get started, but once
established, having a culture of civil rights is a more important factor to democracy's survival.
"Political culture,” Inglehart claims, "plays its most crucial role in helping democratic institutions
survive over the long run."sz

Civil Rights: When nascent political and civil rights get a cultural foothold, as happened in
Western democracies, these rights evolve into a more robust set of rights because they work for
the society. For example, one of the most solidly researched findings of political science,
according to Spencer Weart, is that "well-established democracies have never made war on one
another."ss This benefit is unique to democracies. Perhaps the single most important reason that
there are no wars among established democracies is that their political cultures reflect to one
another expectations that differences can be negotiated.ss Negotiation is a skill which their leaders
learn in the domestic politics of a free society. Tolerance of others' ideas and skills in negotiation
have been tested in practice to reach compromise. This has proven to be of mutual benefit to all
parties.

Second, established democracies are less corrupt than other forms of government, which makes
them more efficient economically. An annual evaluation of corruption levels in countries is
conducted by the Transparency International Corruption Perception Index (TICP), Berlin,
German. A comparison of the country rankings by TICP with the Freedom House rankings for
political freedom and civil liberties, indicate that the more civil liberties a country has, the less
corruption it suffers.ioo

A third important advantage of democracy is that democratic governments kill fewer of their
citizens than other forms of government. To put this into perspective, between 1900 and 1987,
according to R. J. Rummel, professor emertitus of political science at the University of Hawaii,
all "governments murdered almost 170 million people - a figure that far exceeds the 34.4 million
battle deaths thought to have resulted from all international and civil wars." Democratic
governments were responsible for only 1% of the 170 million. The vast majority of the state
murders were carried out by authoritarian regimes such as Nazi German and Red China.io1
However, we should remain mindful that the United States remains the only western, established
democracy that still uses capital punishment, thus contributing to the 1% of the 170 million
deaths.

Another unique benefit of well-established democracies is that "no substantial famine has ever
occurred in any independent country with a democratic form of government and a free press, 102
according to Amartya Sen, who won the 1998 Nobel Prize for Economic Science.

The fact that political and civil rights succeed in the face of major threats to survival appears to
be a critical factor that has given democracy an evolutionary advantageios over other forms of
government, such as dictatorships, theocracies, and communism, during the last 200 years.
Between 1870 and 1990, the number of democratic nations increased from 1 to 65, from 2% to
33% of all existing nations.1o4 Since 1990, additional countries have developed the procedures for
democracy even as they struggle with deeply held local traditions that conflict with democratic
values such as civil rights.i0s By 1999, 65% (120 out of 195 countries), were evaluated as being
democracies by Freedom House,106 albeit many of these have only the barest political right of free
elections and few other civil rights.

Another evolutionary advantage for democracy seems to be that civil rights evolve
symbiotically. Three explanations follow for this dependent relationship among civil rights. First,
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"freedoms of different kinds strengthen one another,” argues Nobel Prize winner Amartya Sen.
"Freedoms are not only the primary ends of development, they are also among its principal
means. ... [W]e also have to understand the remarkable empirical connection that links freedoms
of different kinds with one another. Political freedoms (in the form of free speech and elections)
help to promote economic security. Social opportunity (in the form of education and health
facilities) facilitates economic participation. Economic facilities (in the form of opportunities for
participation in trade and production) can help generate personal abundance as well as public
resources for social facilities."107 Sen argues that establishing and maintaining freedoms such as
democratic civil liberties are essential to eliminating poverty in the poorest of nations as well as
in the wealthier nations.

The second explanation of the interdependence among civil rights is from Orlando Patterson,
professor of sociology at Harvard University. He defines three freedoms that have a "powerful
coherence. ... [1] One is free ... to the degree that one is not under the power of another. [2] One is
free ... to the degree that one exercises power over oneself, over others,is and over property. And
[3] one is free to the degree that one shares in the collective power of the community
[democracy]. Each makes possible and guarantees the other. Without democracy, the other two
freedoms are constantly at risk; without the other two freedoms, democracy is empty."109

My explanation of the interdependence of civil rights follows. To have full freedom of religion
without freedom of speech is not possible. Freedom of speech without a free press makes no
sense. Freedom of religion, speech, the press, and peaceable assembly are essential for free
elections. Free elections are the minimum foundation of a democracy. Free elections do not
continue without an independent judiciary that can adjudicate differences of opinion about
election procedure. An independent judiciary, in turn, depends on a separation of powers, due
process, freedom of speech, religion, and rights of the accused to face witnesses.

Others who are civil rights experts also have seen these interdependencies. Federal Judge
Benjamin N. Cardozo said in Palko v. Connecticut, "...freedom of thought ... is the indispensable
condition of nearly every form of freedom." John Swomley, PhD, an ordained United Methodist
minister, and the author of a score of books, has written, "[o]ver a period of thirty-six years in
seventy-nine different countries, in some cases for extended visits, | became more firmly
convinced that human rights, religious liberty, and political freedom are intertwined. Each of
these is dependent on the other two."110 Martin Sheffer, professor emeritus of political science at
Tuskegee University, agrees, "1 do believe, like the framers, that without religious freedom all
other freedoms will become less absolute."111

In summary, civil rights evolve interdependently, and in the United States religious liberty as
defined by church-state separation is an essential component of these interdependencies.ii2

Trust: The development of these interdependencies is facilitated by the function of trust in
society. Being able to trust that your legal rights will be protected by society has great utility,
reducing risk, and conserving other resources. You don't have to be on guard all the time or spend
all your money to protect your rights when the community's culture supports civil rights
voluntarily and, if it doesn't, the laws are enforced by the state. Consistent with this, the data from
the World Values Survey indicate a strong positive correlation between the level of interpersonal
trust and a nation's average gross national product (GNP) per person.us In a back-handed way,
other research supports this. "Hard evidence has documented corruption's detrimental effect on
many aspects of economic development,” writes Seymour M. Lipset, professor of public policy at
George Mason University. "Research indicates that higher levels of corruption significantly
reduce GNP growth rates."us Corruption and distrust go hand-in-hand.
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We have had a dramatic experience supporting Lipset's observation. In 2002, Enron
Corporation's stock value evaporated as news spread about its fraudulent accounting practices.
Perhaps the most shocking revelation was that the prestigious, world-wide accounting firm Arthur
Andersen collaborated in these frauds. This jolted investors who trusted these corporations, which
were seen as emblematic of American economic prowess. The Arthur Andersen deceptions and
the failure of the Securities and Exchange Commission to police Arthur Andersen dramatically
transformed investor attitudes. Subsequent federal investigations focused on other corporations,
such as Worldcom, which were involved in similar frauds on the public. Disillusioned domestic
and foreign investors fled the capital markets of the United States. The stock market nosedived
because of distrust..is

In a similar way, the trust in the Catholic Church in the United States has plummeted as a result
of the priests' sex crimes against children. As survivors disclosed the sexual abuse they had
suffered, the loss of trust spread among citizens fueled by the deceit and cover-ups by the church
leadership. Court ordered payments using more than $100 million of parishioners' donations to
settle lawsuits added salt to the wounds of the faithful.11.6 Some church insiders expect this
amount to reach $1 billion.u1iz As a result, Catholic Church attendance declined by 7% in one year.
Those saying that their faith was "very important" to them "dropped from 61 to 49 percent during
2002. ... slightly over 20 percent had asked themselves whether they should leave the church
because of the scandal,” reports Peter Steinfels, the New York Times reporter on religion.iis
"According to Catholic Charities USA, nearly one quarter of Catholics have chosen to decrease
their giving because of the sex sandals."119

Political rights in a democracy also depend on trust that the candidate or party that lost an
election will "accept the rules of the democratic process, 120 as Inglehart notes, and not overthrow
the new government. The data from the World Values Survey also indicate there is a strong
positive correlation between a country's degree of interpersonal trust and its level of civil rights.iz1
The more extensive are a nation's civil rights, the greater is the level of interpersonal trust among
its population. For example, the World Values Survey shows that 83% of Norwegians report that
they trust their fellow Norwegians. In contrast, 62 % of Brazilians, 45% of Russians, and 40% of
Nigerians report they trust their fellow citizens.i122 Norway is a securely established democracy
with strong civil rights. The other countries mentioned have fewer civil rights, according to
Freedom House data. "The available evidence cannot conclusively determine the causal direction,
but it does demonstrate that culture and political institutions tend to go together, with trust and
stable democracies [with developed civil rights] being closely linked," notes Inglehart.12s

Trust helps bind various civil rights into a culture that supports established democracies.

Tolerance: Tolerance is an open-mindedness that helps us understand others' points of view,
and understand their needs as the context changes. The success of church-state separation has
been achieved, in part, because most citizens in the United States have learned to act with self-
restraint and to express socially tolerant attitudes. 124

For many clergy, tolerance is a virtue that can bridge sensitive boundaries within congregations
split over issues of gays or the role of women in the church. It can help bridge the boundaries that
segregate communities: Jew from Muslim, Southern Baptist from Methodist, and the secular from
the religious. It is a value of the United Nations:

"... faith in fundamental human rights, in the dignity and worth of the human person, in
equal rights of men and women and of nations large and small ...

And for these ends ...To practice tolerance and live together in peace with one another as
good neighbors and

14



To unite our strength to maintain international peace and security..."
- Preamble to the Charter of the United Nations, June 1945

Tolerance in practice is essential to a government "of the people, by the people, and for the
people,” particularly as our population grows more diverse. Democracy is enhanced to the degree
that everyone counts, and tolerance is the social value that helps this happen.

Trust, tolerance, and civil rights have become the functional foundation of our democracy
because of their proven utility, but they are not immutable, as will become clear in the following..

EROSION OF DEMOCRACY'S FOUNDATION

The erosion of religious liberty is now underway in the United States. There are at least seven
causes that contribute to this erosion.

Intolerance: One of the most obvious indications that our culture of tolerance is being
challenged is the exclusionary, theological tone being projected from leaders in the current
administration, some in Congress, and from a number of religious leaders. For example, in
February 2002, U.S. Attorney General John Ashcroft intoned, "[w]e are a nation called to defend
freedom — a freedom that is not the grant of any government or document, but is our endowment
from God. ... The guarding of freedom that God grants is the noble charge of the Department of
Justice. ... The conflict between the United States and international terrorism is between good and
evil, and God is not neutral between the two."125 In April 2002, Tom DelLay, the House
Republican Whip, announced, "Only Christianity offers a way to live in response to the realities
that we find in this world."126

Rod Paige, United States Secretary of Education, said in April 2003, that he, "would prefer to
have a child in a school that had a strong appreciation for values of the Christian community, 127
thus dismissing the values of democracy taught in public schools, and the religious values taught
in Jewish, Muslim, and other parochial schools.

In October 2003, "Lt. General William G. Boykin, the deputy under secretary of defense for
intelligence and war-fighting, ... has likened the battle against Islamic militants to a Christian
struggle against Satan and said at evangelical gatherings that a militant Muslim militia leader in

Somalia worshiped an ‘idol" and not “a real God." "12s

Following the terrorists' attacks of September 11th, Rev. Franklin Graham, son of Rev. Billy
Graham, made a blanket condemnation of all Islam rather than condemning the specific acts. "I
believe it's a very evil and wicked religion.” Rev. Jerry Vines, past president of the Southern
Baptist Convention, noted, "Islam is, quite simply, a religion of war.” In October 2002, on
national TV, Rev. Jerry Falwell said, "I think Muhammad was a terrorist."12e In their book Why
Islam Is a Threat to America and the West, Paul Weyrich and William Lind of the Free Congress
Foundation wrote, "The prophet Muhammad was ‘a demon-obsessed pedophile.™130 These
comments broadcast world-wide provoked "outright animosity" among some Muslim clerics in
the Near East, according to Neil MacFarquhar for The New York Times.1s:

Comments such as these can also alter the boundaries of tolerance domestically. For example, a
2002 U.S. News/PBS survey found new "suspicion of Islam: Thirty-seven percent say the have an
unfavorable view of that religion, while nearly 40 percent think Islam harbors more violent
extremists than do other religions."1s2 Although we usually can't prove a direct causal link
between specific expressions of intolerance and shifts in social attitudes, the tone set by
leadership has a significant impact on the culture of a community. It is plausible that the above
remarks contributed to the following effects. "Cases alleging religious bias in the private

15



workplace increased by 21%, according to data from the Equal Employment Opportunity
Commission (EEOC). There were 2,572 allegations of employment discrimination based on
religious bias filed before the federal agency in 2002. Complaints from Muslim employees more
than doubled, from 328 in 2001 to 765 in 2002. EEOC actions have led to payments of more than
$1.2 million to 80 Muslim workers who were victims of employer religious discrimination."1ss

Erosion of Religious Liberty: In addition to intolerance, there are at least six other causes
contributing to the decline of what is supposed to be our constitutionally guaranteed civil right of
religious liberty.

First, a basic problem endangering the Establishment Clause arises from the lack of common
understanding about what religious liberty means. Several factors contribute to this confusion.
Religious liberty has a more expansive connotation than do other civil rights. Religious liberty
grants individuals the right to be free of government interference in their religious practices and
from the coercive pressure of other religions. It also includes the "free exercise" of religion or
conscience for individuals and, by extension, the free exercise of religion for congregations and
the religious activities within their houses of worship and related religious institutions, such as
parochial schools. Religious freedom also embraces the right to follow religious dietary laws and
wear religious dress. Religious liberty also includes the right to be free from any religion. This is
a complex set of rights. This complexity has been compounded by the inconsistent decisions
rendered by the Supreme Court in 5 to 4 votes that define religious liberty.i3s

Further complicating the common understanding of what religious freedom entails are the
conflicts over gay rights and other hot-button issues. When civil rights for homosexuals are
denied for religious reasons, as is the case throughout the United States, the issue takes on a
religious connotation in public debate. The same thing happens when theology becomes the
public-policy justification for denying women access to health choices or blocking education
about evolution in public schools. Civil rights, including religious freedom, are secular concepts
upheld by secular laws, and when the scope of our civil right of religious freedom becomes
distorted with rhetorical heat about whose religious sensibilities are being offended, many
citizens are confused.

Second, this confusion has been exploited by some who oppose church-state separation. "The
truth is," wrote Tim LaHaye, author of a series of books depicting born-again Christians being
saved in the final days, "there is no ‘wall of separation' in the Constitution ... It is "the big lie."13s
Cardinal Anthony Bevilacqua of Philadelphia said, "l want to see ... that notion of separation of
church and state"” removed.13s House majority leader Tom Delay (R, TX) said he thinks people
should be "standing up and rebuking this notion of separation of church and state ... you see, |
don't believe there is a separation of church and state."1sz The founder of the Christian Coalition
Pat Robertson railed, "There is no such thing as separation of church and state in the
Constitution."ss This deceptioniss has become a mantra of those opposed to the Establishment
Clause. It is repeated liked a drum beat on right-wing religious talk radio and on many religious
TV programs such as The 700 Club. These assaults on the legitimacy of church-state separation
undermine trust in our constitutionally protected religious liberty.

What Bevilacqua and Robertson object to is that the federal courts have determined in many
decisions that our freedom of religion extends up to the point where our religious activity either
conflicts with the health and safety of the community or interferes with the religious freedom of
others. As mentioned before, this is how each person's freedom is guaranteed while respecting
that same freedom for others.
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Some religious leaders reject the American ideal that everyone's religious activities be treated
equally, and with it, they reject the Establishment Clause. Our secular Constitution has
constrained their evangelical drive to use the leverage of government to proselytize in public
schools, for example. Elsewhere in the world, church-state conflicts of this sort often have
degenerated into zero-sum, non-negotiable, violent conflicts that have resulted in bloodshed
without resolution, as discussed in the first section of this paper.

A third threat to church-state separation is the lack of support for it by many religious
institutions. Although there has been no comprehensive surveyizo of denominations or their
congregations that has measured the level of support for the Establishment Clause, the available
evidence paints a very mixed picture. On one hand, very few religious denominations or
congregations belong to organizations that are devoted to preserving religious liberty. Of the
estimated 2,000 denominations in the United States, only 69, or 3%, are members of the Interfaith
Alliance, which explicitly and actively supports church-state separation.iz: Of the estimated
325,000 congregations in the United States, fewer than 4,000, or about 1%, are members of
Americans United for the Separation of Church and State.1«2 Lacking better data, we can get some
hint from these statistics about support for church-state separation among religious institutions, or
perhaps their leaders' limited understanding of the positive effect church-state separation has had
on the vitality of religious communities. What is clear is that a number of religious institutions are
advocates for abolishing church-state separation for theological reasons. Examples include the
Southern Baptist Convention, the Catholic League of Religious and Civil Rights, and the
Christian Coalition.iss

The opposition to church-state separation has led some churches to commandeer the resources
of the government to promote their particular religion. For example, Louisiana has been using tax
dollars to promote religion through its federally funded Abstinence Only program, according to
the American Civil Liberties Union, which is taking the state to court. "With $1.6 million of
federal funds annually ... [Louisiana] has spent money on “Christ-centered’ skits, religious youth
revivals and biblical instruction on purity. One group used .the Christmas story of the Virgin
Mary to teach abstinence, and the Catholic Diocese of Lafayette spent federal grant money
organizing prayer sessions at abortion clinics, according to state documents outlined in the
lawsuit. ... ‘December was an excellent month for our program,' the ministries’ report states. *‘We
were able to focus on the virgin birth and make it apparent that God desire[s] sexual purity as a
way of life." "1a4 This is an example of religious organizations illegally using the financial
resources provided by the government to promote their theology.iss

In many instances, religious leaders have motivated local elected officials to violate our
Constitution by posting the Ten Commandments in government buildings. They have also
emboldened some school boards to allow graduation commencements to include sectarian prayers
and to block teaching evolution as part of a public school science curriculum. Similarly, some
local churches have initiated programs, in conjunction with organizations such as Campus
Crusade for Christ, to conduct religious proselytizing during public school assemblies under the
pretense that these are anti-drug education programs.uss Incident by incident, these assaults on our
public trust, the Constitution of the United States, erode the cultural norms on which religious
liberty depends.

On the other hand, a number of religious institutions do support church-state separation,
including the National Council of Churches of Christ in the USA, the American Baptist Churches
in the USA, the American Jewish Congress, the North American Council of Muslim Women.
Twenty-eight of these institutions have published their positions opposing prayer in public
schools in A Matter of Conscience: Why Faith Groups Oppose Government-Sponsored Prayer in
Public Schools.

17



The Unitarian Universalist Association's resolution states, in part, "... this Assembly urges
individual Unitarian Universalists and member societies of the Association in the United States to
make manifest their commitment to the separation of church and state by launching a sustained
campaign with the other like-minded ... " The resolution of the Evangelical Lutheran Church in
America states, in part, that it ... recognizes the First Amendment provisions on religion as a
necessary and adequate constitutional arrangement to guarantee religious freedom for all people
in this religiously-diverse nation ..."17

On balance, however, there is a lack of formal and active support for church-state separation by
most religious institutions in America. This lack of support is hurting institutional religions and
democracy because, in part, tolerance is an underlying value at risk. Tolerance in practice is
essential for a functioning democracy, and tolerance and understanding are important virtues in
the lives of many religious communities. Tolerance should be considered a common-value bridge
between the needs of democracy, which most Americans support, and the aspirations of those
religious leaders who know tolerance is an important path to peace and justice.

A fourth major threat to church-state separation in the United States originates in many state
legislatures, with some elected and appointed government officials, and in the United States
Congress. In Pennsylvania, for example, the legislature has engaged in regular efforts to
intertwine religion in government by, for example, proposing legislation to permit prayer in
public schools. Intertwining church and state has a long history. The negative effects of this
entanglement on religious life in Europe was observed by Alexis de Tocqueville in 1845. "On
every side in Europe," he noted, "we hear voices complaining of the absence of religious faith and
inquiring the means of restoring to religion some remnant of its former authority. ... I am fully
convinced that [the] extraordinary and incidental cause is the close connection of politics and
religion."us

Proposing bills or legislative resolutions which would violate the First Amendment if passed, in
order to make political points confuses citizens about the meaning and purpose of our
Constitution. For example, in 1999, a Pennsylvania legislative resolution was proposed declaring
Thanksgiving a Christian holiday.120 Congress also has taken initiatives in the past that undermine
the coherence of church-state separation. Examples include Congress's addition of "In God we
trust” to coins in 1863, ending postal delivery on Sundays in 1910, and adding "under God" to the
Pledge of Allegiance in 1954.150 Each of these bits of legislation have chipped away:s: at the
Establishment Clause's wall of separation: “Congress shall make no law respecting an
establishment of religion, ..." On October 9, 1998, Congress unanimously passed the U.S.
International Religious Freedom Act (IRFA). The objective of the IRFA legislation was to stop
the persecution of Christians in other countries.is2 But this could have been achieved by focusing
on the issue of persecution, which was the real issue, without passing legislation concerning
religion that creates an apparent conflict with the Establishment Clause.

However, these incidents pale in comparison to the purpose of the Senate bill entitled the
"Charity, Aid, Recovery, and Empowerment Act of 2003,"1ss which is intended to legislate the
funding of religious institutions to support President Bush's faith-based initiative.

Fifth, the Administration made faith-based grants in 2002 to religious institutions despite the
Supreme Court's opinion in Everson v. Board of Education of Ewing (1947) that,

"No tax in any amount, large or small, can be levied to support any religious activities or
institutions, whatever they may be called, or whatever form they may adopt to teach or
practice religion."

In June 2002, "President Bush visited a church in Little Rock," where he hailed a "faith-based
program funded by the Arkansas Department of Human Services that converts the jobless to

18



Christ." Subsequently, "the White House announced ... the availability of $30 million targeted to
faith-based and community organizations."is« These are examples of the Executive branch's using
the power and leverage of government to promote legislation that would benefit certain religious
organizations.iss Charitable choice raises some serious questions about whether some religions
will become de facto established religions similar to many in Europe and elsewhere in the
world.iss For example, which religious organizations will be approved to receive government
grants for charitable choice projects if charitable choice becomes law? Will all 325,000 religious
congregations in the United States be eligible for grants, or will only some religious institutions
be so approved, as happens in some European countries? Will the Wiccans,isz some of whom call
themselves witches, receive federal grants if they offer to provide much-needed counseling for
children affected by the mayhem of terrorist attacks? By what criteria will grants be awarded?

Officials of the George W. Bush administration promote the idea of charitable choice as
"neighbors helping neighbors,"” but only 8% of congregationsuss currently participate in interfaith
cooperation. This raises a question about which "neighbors" the administration has in mind.
Furthermore, almost all services which congregations provide overwhelmingly serve just their
own members, as is evident from the analysis of church donations and budgets.ise According to a
survey of pastors, 84% agreed that "in most congregations, the goal of stewardship is defined as
meeting the budget."1s0

Another justification the administration offers to explain its faith-based initiative is that
religious institutions should not be discriminated against when it comes to government funding.
Yet, it was clearly President Bush's intent to put religious discrimination by the United States
government on the fast track when he enacted "by executive fiat key pieces of his divisive ‘faith-
based initiative' including one that lets federal contractors display religious favoritism in their
hiring."161

In Texas, then Governor George W. Bush spent state tax dollars to fund religious institutions to
provide social services. According to a study by the Texas Freedom Network, these grants
resulted in a system of faith-based social services that "has lowered the standards of client health
safety and quality of care in Texas. ... Most of the exempt faith-based programs have no medical
component and rely instead on treating drug and alcohol addiction as a sin, not a disease. ...
Clients are being ordered by the courts to attend unlicenced faith-based programs.” These
programs are ... unregulated, prone to favoritism and co-mingling of funds, and even dangerous
to the very people [they are]... supposed to serve." The report continued, "In Texas, faith-based
deregulation has been a refuge for facilities with a history of regulatory violations, a theological
objection to state oversight and a higher rate of abuse and neglect."1s2

In Texas, the "InnerChange Freedom Initiative is a Bible-centered prison program aimed at
reducing prisoners' rearrests after being released from prison,” by proselytizing prisoners with
"vigorous evangelizing prayer sessions," according to Mark A. R. Kleiman, an expert on crime
control and a professor of public policy at UCLA. This faith-based program, first funded by then
Governor Bush, initially was hailed as a great success in the Wall Street Journal.iss However, on
further analysis by others, it was shown that the InnerChange program results had been "cooked,
and in fact the program had produced worse results than the control group of prisoners who were
not included in the InnerChange program.ass

Those concerned about the rule of law as defined by the First Amendment are asking some
serious questions. Given these findings, why should taxpayers fund faith-based programs rather
than support secular agencies, the funding of which will not violate the Constitution? Why is the
Bush administration defunding secular programs in favor of untested faith-based programs? For
example, a shelter for homeless veterans in Northampton, Mass, lost more that $400,000 of
government funding to religious groups despite the shelter's “long and proven record of serving
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veterans."iss It regained its funding when it emphasized the religious and spiritual services the
facility provides.

Funding religious organizations is in direct conflict with the Establishment Clause and can
violate the Free Exercise Clause when individuals needing services must endure unwanted-
evangelical proselytizing in order to get these tax-supported services from religious organizations.

The sixth attack on church-state separation has come from the U.S. Supreme Court. Over the
last 15 years, the Supreme Court has eroded church-state separation in a number of decisions.iss
Of these, one of the biggest setbacks was the United States Supreme Court's June 27, 2002,
decision approving the use of taxes to fund religious schools. This 5 to 4 decision in Zelman v.
Simmons-Harris, "...was undeniably the bombshell of the court's 2001-2002 term," stated an
editorial in The New York Times. It continued, "... by upholding a [Cleveland voucher] program in
which 96 percent of the [student] participants attend religious schools, the court removed a
number of bricks from the wall separating church and state."1e7 In his dissent to this 5 to 4
decision in Zelman, Supreme Court Justice Souter argued that the majority opinion violated the
concept the Supreme Court had upheld in Everson v. Board of Education of Ewing that "No tax ...
can be levied to support religious activities or institutions ..."

One misconception about school vouchers is that they provide parental choice. In fact, the
choice is that of parochial school administrators who can accept or reject a student based on his or
her parents' religion.ies For 50 years, citizens have rejected vouchers at the ballot box.1es

Between 1940 and about 1990, the federal courts and the United States Supreme Court fairly
consistently decided that the Establishment Clause meant what it said.1zo However, this pattern
has changed. One perspective on this apparent shift is reflected in comments by United States
Supreme Court Justice Antonin Scalia in January, 2002, at the University of Chicago Divinity
School, in which he quoted St. Paul: "Dearly beloved, avenge not yourselves, but rather give
place unto wrath: for it is written, vengeance is mine, saith the Lord." Scalia continued,

"And in this world, Paul's world, the Lord repaid, did justice through his minister, the
state. These passages from Romans represent, | think, the consensus of Western thought
until recent times - not just of Christian or religious thought, but of secular thought
regarding powers of the state. That consensus has been upset ... by the emergence of
democracy. It seems to me that the reaction of people of faith to this tendency of
democracy to obscure the divine authority behind government should not be resignation
to it, but the resolution to combat it as effectively as possible, and the principle way of
combating it, in my view, is constant public reminder that ... we are a religious people
whose institutions presuppose a supreme being."1n

Commenting on the entirety of Scalia's remarks at the conference, Sean Wilentz, who directs the
American Studies program at Princeton, wrote, "Justice Scalia seeks to abandon the intent of the
Constitution's framers and impose views about government and divinity that no previous justice,
no matter how conservative, has ever embraced."172 As a result of attitudes such as Justice Scalia's
and court decisions such as that in Zelman, writes Hollyn Hollman, general counsel of the Baptist
Joint Committee on Public Affairs, fundamentalists are ... now trying to discredit, and eventually
dismantle, state constitutional provisions that present a larger obstacle to government funding of
religious institutions than the First Amendment."173

There has been a steady decline in protected civil rights besides religious liberty, most of which
has gone unnoticed by the public. For example, during its 2001-2002 term in a 5 to 4 decision, the
United States Supreme Court decided to reduce a citizen's opportunity to ask for a redress of
grievances based on sex or age discrimination by a state or its agent, such as a state university. By
the same vote split, they narrowed the Fourth Amendment's search and seizure protections,
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weakened the Fifth Amendment's protection against self-incrimination, and further weakened a
defendant's right to effective counsel.iz« Most citizens mistakenly believe they still have these
rights.

Martin Garbus, a First Amendment expert and lawyer who has appeared before the U. S
Supreme Court, argues that, "... this U.S. Supreme Court is seizing power, and in doing so it is
radically changing the law and this country. The Rehnquist Court rejects much of the last sixty-
five years of America's constitutional law; rejects the balance between Congress, the Court, and
the President; and rejects the form of our democracy that these cases established. It does so to
protect entrenched interests at the expense of unpopular minorities. It attempts to justify its new
position by discarding prior cases and by looking to resurrect and reinterpret the Constitution as
no other court has ever done. Instead of a balance of power, we have an attempt at judicial
exclusivity at the expense of the Congress and “We the People.' "17s

In addition, the USA Patriot Act of 2001 has weakened due process, and the right to legal
counsel is being thrown out the window if you are a Muslim male. Our privacy can now be
legally invaded by the government as never before.izs

| have suggested that civil rights evolve interdependently. If civil rights evolve, these also can
devolve interdependently. We are now witnesses to this phenomenon. If Americans lose
confidence in the capacity of some civil rights to protect them, everyday experience suggests that
the trust levels in related civil rights will decline. At what point will the erosion of civil rights
destabilize our democracy? This is now an open question.

ORGANIZED RELIGION

Historically, religions have evolved.izs Today, one of the most powerful influences effecting the
evolution of religious institutions in the United States is the seduction of government funding.
One of the first religious organizations to be funded by the Bush administration was Operation
Blessing International (OBI), which received $500,000 in 2002.1ze OBI was founded by Pat
Robertson of the Christian Coalition. In September 2003, Health & Human Services Secretary
Tommy Thompson announced that he had authorized $32 million in grants "to help build the
capacity of faith-based organizations to provide social services." Also in September, the
Department of Housing and Urban Development finalized plans to make available to churches
and other faith-based organizations $8 billion in federal grants. Just a few of the many religious
organizations that are new grantees of government money as of September 2003 include Trinity
Church, Miami; St. Paul AME Church, Des Moines; Interfaith Hospitality Network of Colorado
Springs, Colorado Springs; and St. Paul's Episcopal Church, Newport News.1so

As more churches take taxpayer funding, the government will become more entwined in the
business of churches. Thus, the independence from government which churches have enjoyed for
two centuries will evaporate step by step. This change and others in society are influencing the
evolution of churches.

Government Regulation: Significant supporting data link the expansion or decline of religious
life to the degree of a government's regulation of religion. Rodney Stark, professor of sociology
and comparative religion at the University of Washington, and Roger Finke, professor of
sociology at Pennsylvania State University, have developed a market theory of religion that
illuminates the effect of church-state separation in the United States compared to the lack of this
separation in other countries. Their theory states, in part:

"To the degree that religious economies are unregulated [by government] and competitive,
overall levels of religious commitment will be high. (Conversely, lacking competition, the

21



dominant firms [or the state-established religious organizations] will be too inefficient to sustain
vigorous marketing efforts, and the result will be a low overall level of religious commitment,
with the average person minimizing and delaying payment of religious costs.) (Proposition 75)"
181

This theory explains the experience in a number of established democracies, such as the
Scandinavian countries and Germany, where the government financially supports religious
institutions. This government socialization of religion has made it unnecessary for members of
church congregations to dig into their own pockets to pay the salaries of their clergy or, in most
cases, to pay the overhead costs of church buildings and property. As a result, there is no market
in these countries for high-powered, entrepreneurial clergy who have a drive for raising money.

In contrast, it is just such clergy in the United States who have been responsible for the growth
of evangelical congregations. However, no European governments are interested in keeping on
their payroll a clergy that includes a Pat Robertson of the Christian Coalition, a Jerry Falwell, or
other hard-driving, evangelical preachers, who may run for President and become influential in
party politics.is2 The great diversity of religion in the United States is the result of a free,
unfettered market economy for religious organizations.

The United States Supreme Court's voucher decision in Zelman v. Simmons-Harris will
increase government's regulation of parochial schools, and undermine church-state separation. As
Chief Justice Rehnquist noted in his opinion supporting vouchers in Zelman v. Simmons-Harris in
July 2002, "All participating schools [in the voucher program], whether public or private, are
required to accept students in accordance with rules and procedures established by the state
superintendent. ... Participating private schools [including parochial schools] must agree not to
discriminate on the basis of race, religion, or ethnic background, or to advocate or foster unlawful
behavior or teach hatred of any person or group on the basis of race, ethnicity, national origin or
religion."1ss (Emphasis added)

To achieve these judicial standards, government enforcement activities will have some
predictable consequences. First, government enforcement may compromise the institutional
practices of some religious groups, such as prohibiting religious discrimination in their hiring.

Second, churches which accept government funding will have to account for these funds in a
publically transparent way. This usually leads to increased bureaucracy, which will likely make
churches less attractive to their congregations. As Robert Lane, Eugene Meyer Professor
Emeritus of Political Science at Yale University, notes, "[t]he administration of policies offends
people even, or especially, when administrators follow principles of good government."1ss

Third, in due time, parochial schools that accept tax-funded vouchers will be called on to meet
the same standards of educational performance expected of public schools supported by taxes.
There is little evidence that parochial schools overall perform better than public schools, and it is
evident that many parochial schools do not if parental choice is a measure. For example, student
enrollment in Catholic parochial schools, the largest system of parochial schools in the country,
declined from 5.5 million students in 1965 to 2.5 million in 2001.1ss

Fourth, as more churches and their agencies receive government funds, an intangible asset of
religious organizations will disappear. Because of church-state separation, church business and
administration have been considered the affairs of each church. As a result, internal church
problems or conflicts have been the concern of the church to resolve without government
involvement. This benefit-of-the-doubt or hands-off policy has extended to all churches, and has
protected religious institutions from both rumors and government investigations that, at the
minium, cloud institutional reputations.
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This hands-off public policy is already beginning to disappear. For example, "[a]s if the
Catholic Church in the archdiocese of Boston did not have enough problems [as a result of the
priests' sex crimes against children], now comes a state agency to investigate alleged
mismanagement of funds in the local Catholic Charities office. The State of Massachusetts'
Executive Office of Administration and Finance has asked the group to explain millions of dollars
in missing revenue, high overhead, a failure to list four grants totaling $1.5 million, discrepancies
in Medicaid subcontractor payments and the misreporting of funds."1ss

Furthermore, regardless of any 501c¢3 tax-exempt status a religious institution may have, it will
take a dramatic change in institutional behavior for most of them to provide services to the public
without religious proselytizing,isz adorning the walls of their service programs with religious
symbols, or restricting services, regardless of their proven health or social benefits. For example,
few if any Catholic hospitals which receive federal funding and/or reimbursements provide tubal
ligations or information about abortion that may save a woman's life. To put this disregard for a
woman's right to appropriate health care into perspective, only 6% of Catholic hospitals in
Pennsylvania provided appropriate prophylactic care for rape victims in 2000. In 2000, there were
3,247 "forcible rapes” reported in Pennsylvania. It is generally estimated that only 15% to 30% of
rapes are reported to police. If rape victims' experiences in Pennsylvania are proportinate to what
occurs at the national level, about one third of these rape victims became pregnant. Nationally,
there were over 95,000 rapes reported annually, and about 32,000 women become pregnant
because of these forcible rapes.iss

As administrations change, government-funded religious institutions wille likely come under
government investigation for denying medical services of proven life-saving value. Also,
religious discrimination in hiring will be challenged, as will concerns about providing faith-based
services where no secular alternatives exist, accounting problems, and "teaching hatred." Step by
step, these religious organizations will become more entwined with government as has happened
with government-managed European churches.

However, if no churches were willing to participate in faith-based grants which violate the
constitution, the hands-off policy could continue. As in illegal drug transactions, it takes a buyer
as well as a seller to create a problem.

Government Funding: When President Bush launched his faith-based initiative, private
donations to churches had been declining for years.iss In 2000, members of congregations gave to
their churches, on average, 38% less than they did in 1968, when incomes in 2000 were adjusted
for inflation to be comparable to 1968.190 Similarly, it was the declining financial stability of
parochial schools that preceded the lobbying for school vouchers in the last 40 years.io

The decline of donations to churches raises issues about faith-based government funding. First,
if church members, who are in the best position to evaluate church programs and church charities,
are reducing their financial support for these programs, why should the general public be
expected to underwrite these faith-based activities with tax dollars? This is a particularly pertinent
guestion because there is no reliable research which demonstrates that faith-based social service
programs are as effective as, equal to, or better than programs run by secular agencies.is2 Nor are
religious organizations immune to financial fraud. For example, state audit investigations in
Texas revealed that some religious schools fraudulently took state money while they posed as
public charter schools.193

Second, as federal and state funding of faith-based programs increases, donations to churches
most likely will continue to decline. After all, why contribute to government funded religious
programs which you are already supporting through your taxes? As the government increasingly
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socializes religious organizations with its funding, faith-based programs will become increasingly
dependent on the government,is2 and less influenced by the spiritual leading of the congregations
who founded the programs.

Third, market pressures will increasingly drive the financial decisions of religious
organizations. Those parochial schools that choose not to accept government vouchers will find
themselves at a distinct competitive disadvantage. After all, which religious schools will parents
select, the ones that are subsidized by government vouchers, or the non-voucher parochial schools
with a higher tuition that parents must pay?

As generally happens in the competition among corporations, we can expect the larger churches
to get even bigger as they leverage their faith-based grants to gain a larger share of the church-
attending market. Smaller churches are at a competitive disadvantage because few congregations
are equipped to deal with the administrative requirements that federal grants entail. Today, 50%
of houses of worship have fewer than 100 "regularly participating members," and 25% have less
than 49 such members.15s Many larger religious institutions have had difficulty managing their
own finances. For example, "As a grand jury investigates the financial irregularities of one
Roman Catholic priest in the Diocese of Brooklyn and church officials try to recover $1.8 million
that was improperly spent in another, diocesan leaders acknowledge that as many as one out of
five parishes lack the basic lay oversight of finances required by church law. Even in some
parishes that have the oversight committees, the small groups of parishioners rarely meet, or they
serve as a rubber stamp for the pastors who appoint them, church officials say."19

If church attendance is an indication of the benefits parishioners believe they get from being
involved in their churches, government-regulated churches in Europe do not offer the same level
of benefits to parishioners as do unregulated-religious institutions in the United States.
Attendance in most European countries, with the exception of Poland, is below 10% of the
population. In England and France, it is 5%.197 Attendance in the United States is now about 35%
to 40% of all citizens. Government money has socialized European religious institutions, sapping
their vitality and their drive to be influential moral voices in their societies.1ss

Fourth, faith-based programs will hire more professionals as they struggle to remain eligible for
government funding. As a result, fewer volunteers will be needed for these programs. As the
opportunities for volunteering decline, an important spiritual dimension of religious life will fade
for congregations.

Historically, volunteer participation has been one of the most vital aspects of American life. For
example, 49% of Americans volunteer compared to only 19% in France and 13% in Germany.ss
As Robert Putnam of Harvard University noted, "Religiosity rivals education as a powerful
correlate of most forms of civic engagement.”200 Church volunteers serve in soup kitchens, help
find jobs for the unemployed, provide financial support to organizations such as rape and abuse
crisis centers, and enrich the social capital of our communities in many other ways without
government involvement. According to Steven Rathgeb Smith, editor of Nonprofit and Voluntary
Sector Quarterly, almost all the research suggests that a community's social capital is most
effectively developed by local citizens from the bottom up, not from the top down by the
socializing influence of government funding and its related administrative requirements.zo1 In
conclusion, the volunteer participation and charitable support by churches in American society
will be far more dynamic without government involvement.

Fifth, small churches that are not in the mainstream of American religious life will likely find it
difficult to get faith-based funding as government bureaucrats begin making distinctions between
"legitimate” religions and "off-the wall groups,” albeit informally and behind closed doors. This
sort of discrimination is "foreign to our Constitution,” noted U.S. Supreme Court Justice William
Douglas.202 Nevertheless, such discrimination is predictable as the political pressure to fund
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religious groups with political clout continues, and government administrators avoid the negative
press of funding unpopular religious institutions. In the past, there have been wide-spread biases
against Catholics, Mormons, and Jehovah's Witnesses. Today, the civil rights of Muslims are
being trampled by the government. Given the current climate in Washington, it is hard to imagine
faith-based grants going to the Religious Society of Friends (Quakers) whose members have been
outspokenly critical of the G.W. Bush administration's domestic and foreign policies, or to
religious groups which use constitutionally protected hate speech such as the Christian Identity
church, or a church that claims Christ was gay. Religious discrimination by the United States
government is a predictable outcome of using taxes to fund religious organizations. This also
undermines the rule of law: "Congress shall make no laws regarding the establishment of
religion,” such as the law permitting funding religious organizations.

Two centuries of religious liberty in the United States can be viewed as if it were a controlled
experiment of the effects of church-state separation in comparison with countries that have
similar economic prosperity and hold free elections, but maintain state-established, -regulated, -
managed, or -controlled religions. The comparison strongly suggests that a free market for
religious institutions such as that in the United States has stimulated more religious life than have
government-regulated religious institutions such as those in European democracies.
Unfortunately, the protection of church-state separation for religious institutions is being traded in
for government money.zos

The most effective strategy for religious organizations which want to maintain control of their
own affairs and to blunt the pressures of unwanted social change on their congregations is to
rebuild the wall of separation.

Social Trends: In addition to the increase of government funding and regulation of religion,
other social trends affect the vitality of religious institutions. There are four significant trends
now underway that threaten the vitality and influence of institutional religion. As the following
will suggest, the best defense against the effect of these trends is to strengthen church-state
separation.

First, the historical direction of cultural evolutionzos continues to respond to the pressures of
scientific advances, economic development, and an increasingly educated population who presses
for civil freedoms. It has been this combination of factors that has resulted in the surge of new
and increasingly secular democracies. Most of these have adopted constitutional provisions to
separate church and state, although many have not yet achieved this division in practice. In the
process, secular values reflected in written constitutions and other laws adopted by legislatures
are displacing the political influence of institutional religion. Furthermore, in conflicts between
church and state, the government prevails with few exceptions,zes regardless of whether the
government is communistic or democratic, or socially conservative or liberal. This lesson from
modern political history suggests that if the Establishment Clause is abolished de jure or de facto,
the United States government will end up managing institutionalized religion one way or another.

Second, the pendulum of political climate has swung between conservative and liberal since the
founding of the United States, and the center point of the pendulum continues to move left. For
example, the 1930s radical, "socialistic" idea of social security and worker's compensation is how
in the solid center of public acceptance. The United States is now about evenly divided
politically, as the 2000 presidential election demonstrated. This balance, argue John Judis and
Ray Teixeira in their book, The Emerging Democratic Majority, is tipping toward the Democrats
and away from the conservatives in the Republican party despite the results of the mid-term
elections in 2002.206 Whether the shift happens in 2004 or 2006 or after, it will occur.
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This forecast is consistent with the analysis of Orlando Patterson, professor of sociology at
Harvard. He writes, "Over time, the democratic process also has exhibited a pattern of shifts
between eras of activism and egalitarian expansion accompanied by active mobilization of the
electorate, followed by reactive eras of de-activism, inegalitarian expansion, and voter
demobilization. It is just such an era that we are living through, and it is coming to an end."27 The
increasing activism on the left as a result of the specter of perpetual war, erosion of civil rights,
and the shift of wealth in this country from the middle class to the superwealthy are all factors
that will be changing, and thus contributing to the alteration of the political map in the next few
years. If religious institutions are to retain an authoritative, moral voice in society as these
changes occur, it will be through the protection of religious liberty as defined in civil law. In the
United States, church-state separation provided for by the Establishment Clause is that protection.

Third, according to Inglehart's analysis of the World Values Survey (WVS) data, there is a
measurable shift taking place in established democracies from "material” to "post-material*
societies. Material societies are ones in which the primary concern is for material well-being: for
food, shelter, and clothing. Most of the world's population by necessity has a material orientation.
Post-material societies are ones, such as the prosperous Western democracies, in which the needs
for material well-being have been met for a majority of the population. In post-material societies,
the focus has changed to an increased concern for quality of life, a clean environment, and
freedoms that flow from civil rights.zes This shift from a material to a post-material orientation is
taking place on a generational level. The youth of today in established democracies, particularly
the educated youth, have a more post-material focus than do their parents.zo0 "Even within more
conservative, God-fearing communities,"” notes Jeffrey Rosen, a professor of law at George
Washington University, "younger generations increasingly abandoned traditional attitudes, to the
point at which their outlook on the important personal autonomy no longer differed from those of
their secular counterparts.”210

Furthermore, the number of educated youth is increasing as a percent of these populations, thus
accelerating the generational shift.2i1 The research tends to suggest that the more political
religious institutions become, the less appealing they are to the post-material generation.zi2

Finally, although religious institutions such as congregations may be expanding in the Southern
Hemisphere of the world, in the United States religious experience is evolving from an
institutional experience to a more personal spiritual quest. "Religion is coming to reside more and
more in the hands of individuals and less and less in the hands of institutions, denominations,
congregations, or para-church groups,” said Stewart Hoover of the Center for Mass Media
Research. He continued, "Sociologists call this the rise of personal autonomy in matters of
faith."2u3

Consistent with this assessment of the deinstitutionalization of religion in the United States,
attendance in houses of worship has declined by about 33% since the middle of the 20th century,
with most of the decline occurring in the past 20 years.21« However, while the percent of those
attending churches declines, total attendance has increased somewhat as the population of the
United States has grown 55% since 1950, from 154 millionzis to 281.4 million.zis Those
congregations that have grown have barely kept pace, in aggregate, with the nation's population
growth.21iz The larger congregations also are experiencing some recent defections to "house
churches."2s

While there have been attendance declines for many churches in the United States, these have
been substantially less than the drop-off of church attendance in all European democracies.
Furthermore, until recently, church-state separation had a positive influence in minimizing the
politicalization of religious institutions in the United States. Unfortunately, as church-state
separation has been eroded, the politicalization of congregations has increased.219
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Those who press for faith-based funding, prayer in public schools, or tax-support for parochial
schools, which the majority of citizens overwhelmingly opposes, are pursuing short-sighted
tactics that will continue to alienate many Americans,zzo increase government control over
churches, and continue the drift toward politicalizing congregations.

CONCLUSIONS

There are five overriding conclusions to be drawn from the historical record presented in this
paper. First, church-state separation has achieved the best record of maintaining peace among
people of different faiths. As a result, it has advanced the prospects for achieving a peaceful
world. Historically, achievements of this magnitude have become the common foundation of
moral obligations embraced by people world-wide. Therefore, if we value domestic and
international peace, we should be promoting church-state separation explicitly.

Second, democracies have a better record for avoiding war with other democracies, avoiding
famine, and achieving economic prosperity for their citizens than any other form of government.
The stability of established democracies depends on the integrity of their civil rights. Church-state
separation is part of our interdependent civil rights in the United States. Therefore, protecting
church-state separation is essential to protecting our democracy.

Third, church-state separation has proven to be the most effective strategy for protecting
religious liberty. Therefore, religious leaders who want to retain their institutions' religious
freedoms tomorrow, free of government intervention, should be working to protect everyone's
religious freedom today. Protecting church-state separation should be an institutional imperative
for them.

Fourth, and unfortunately, there is a shift toward theocracy taking place in our government.
This change is being promoted from the highest levels within our government and is paving the
way for some clergy to leverage their political influence to achieve for their religious
organizations the advantage enjoyed by state-established churches in other countries. As a result
of this overreaching, the American ideal of protecting every individual's religious liberty is
fading, particularly for members of minority religions and those who are not religiously affiliated.

Finally, as religious liberty fades with the erosion of church-state separation, public trust in this
civil right will diminish. As self-defensive behaviors compensate for the loss of trust, intolerance
will move closer to the surface of social behavior. As intolerance becomes more common,
peaceful co-existence among religious groups, and between these and government will be more
difficult to maintain. This is a predictable outcome as suspicions surface about religiously
discriminatory federal funding, regulation, and law enforcement. Such perceptions of injustice are
the conditions that breed violence. Therefore, citizens should work to reestablish church-state
separation, because maintaining a civil peace that exists is more efficient than trying to rebuild
peace after violence has erupted.

In summary, reestablishing church-state separation is a keystone to sustaining a culture of
tolerance and trust on which our civil rights depend, and these, in turn, are essential to our
democracy, and peace among religious communities.

APPENDICES
Criticisms of the ‘Church-State Separation' Concept

Three common criticisms of church-state separation include the complaints that the meaning of
the Establishment Clause does not imply the concept of separation of church from state, none of
the separation phrases such as ‘church-state separation’ are found in the language of the First

Amendment, and America has been and continues to be a Christian nation. These criticisms are
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not based on the revealed truths of religion, but rather rest on historical claims which either do or
do not have documentation. These criticisms are treated as such in the following, because neither
religion nor science flourishes when misinformation goes unchallenged.

Meaning: The constitutional authority for ‘separation’ in church-state separation has two
historical foundations. First, the concept of keeping religion separate from the mundane and
morally compromised machinations of politics in government in order to protect the purity of
religion has a long theological tradition. Roger Williams, the founder of the Rhode Island colony,
took this position in his Queries of Highest Consideration (1644) and in his arguments with the
civil authorities of the Massachusetts Bay Company.zz1

Second, the idea that civil government should be separate from proselytizing clergy and the
political aspirations of ecclesiastical authorities was not a new idea in the 1790s. John Locke
supported this concept of separation. He was one of the most widely read political theorists of his
day, and his writings had a significant influence on the thinking of the founders of this country.zz2
In regard to the authority of the clergy, Locke wrote in 1688, "... it [the ecclesiastical authority]
ought to be confined within the bounds of the church, nor can it in any manner be extended to
civil affairs, because the church itself is a thing absolutely separate and distinct from the
commonwealth. The boundaries on both sides are fixed and immovable."22s Another writer with a
perspective similar to Locke's was Marquis de Condorcet, a French intellectual whom Thomas
Jefferson most likely read when he was in France as the United State's representative from 1785
to 1789. In 1786, Condorcet wrote, "The interest of the princes was not to seek to regulate
religion, but to separate religion from the state, to leave to the priests the freedom of sacraments,
censures, ecclesiastical functions; but not to give any civil effect to any of their decisions, not to
give them any influence over marriages or over birth or death certificates; not to allow them to
intervene in any civil or political acts ..."24

Both reasons for separation, the state from religious institutions as Williams would have it, and
clergy from the state as Condorcet and Locke argued, were reflected in the writings of important
founders of our government.

"For Madison and Jefferson, freedom of conscience meant the freedom to exercise religious
liberty [as an individual] — to worship or not, to support a church or not, to profess belief or
disbelief — without suffering civil penalties or incapacity. It had nothing to do with a right to
choose one's beliefs," because, according to Jefferson, "the opinion and beliefs of men depend not
on their own will, but follow involuntarily the evidence proposed to their own minds."2zs
According to Jefferson and Madison, this goal for religious freedom was best achieved by the
means of church-state separation. For example, James Madison, the architect of the Constitution,
wrote in 1785 that religion is ... not within the cognizance of civil government. ... the general
government is proscribed from interfering, in any manner whatever, in matters respecting
religion."2s As the First Amendment scholar Leonard Levy notes, Madison "led the fight in
Virginia against the ‘general assessment' bill of 1784, which would have imposed taxes to
subsidize religion. ... Madison opposed ... any kind of establishment of religion, no matter how
inclusive or exclusive. ... he shared Jefferson's belief in a high wall of separation. Madison spoke
of a “‘perfect separation’ and believed that ‘religion and Government will exist in greater purity,

without ... the aid of government.' "2z

In 1789, George Washington wrote that he ... would labor zealously ...to establish effectual
barriers against the horrors of spiritual tyranny, and every species of religious persecution."2s
Also in 1789, the Constitution of the United States was adopted with no reference to God, a
radical act for the day, that separated any suggestion of religious authority from the foundational
document of the United States government. Finally, various drafts for the wording for the First
Amendment were debated by Congress before the proposed draft was sent to the states for
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ratifications in 1789. All 13 state legislatures approved the wording of the First Amendment
before it became part of the Constitution on December 15, 1791.226

In summary, not only were both reasons for separation known at the time; we have evidence
that those ideas were expressed by the Founders of the United States government in their various
writings, and these ideas were discussed in all 13 state legislatures. In brief, freedom of religion
guaranteed in the First Amendment needed the prohibition of the Establishment Clause, and for
this clause to be realized in practice, it required separating not only state from church but also
church from state. This meaning of the Establishment Clause was understood by the founders.

Given this historical record, President Jefferson's famously expressed position that there was a
"wall of separation between church and state"zso is likely a fair reflection of the sentiments of the
majority of the state and federal legislators who voted to adopt the First Amendment in 1791.

States such as Pennsylvania had, and other states would subsequently adopt, their own version
of the Establishment Clause. For example, by the end of 1790, the Pennsylvania legislature had
adopted separation language in Article VIII of the Pennsylvania Constitu-.tion that was very
similar to that which would appear in the Establishment Clause: ... no one could be compelled to
attend, erect, or support any place of worship. ... no preference shall ever be given, by law, to any
religious establishments or modes of worship."2s1

The original purpose of the First Amendment in 1791 was to restrict the relationship between
organized religion and the Federal government. Subsequently, the U.S. Supreme Court decided in
various decisionszs. that the First Amendment also applied to state governments, thus expanding
the protections for citizens' civil rights in states without a First Amendment type of protection or
where states had not enforced those protections.

Language: Despite the historical record showing that church-state separation is the essential
concept of the Establishment Clause, one of the most frequently repeated challenges to this
concept, whether expressed as ‘church-state separation,’ ‘separation of church and state,’ or ‘wall
of separation,’ is that none of these phrases appears in the Constitution of the United States. If this
objection is intended to be taken seriously, its advocates have the epistemological burden of
explaining how a person understands the meaning of what others say. Our common understanding
of what words mean is one of the primary ways by which we affirm, dispute, or reconcile our
observations with the reported perceptions of others. The phrase ‘wall of separation’ is a metaphor
which expresses in just three words the purpose of the Establishment Clause. Common synonyms
of this include ‘church-state separation’ and ‘separation of church and state.'

How words are used in daily life is the criterion lexicographers employ to determine the
meaning of words and phrases. By this criterion, the ‘church-state separation’ phrase has entered
the English language as an accepted and widely understood phrase expressing the intent of the
Establishment Clause in the First Amendment of the Constitution of the United States.

"Separation first clearly entered public debates as a demand in the election of 1800," Philip
Hamburger, John P. Wilson Professor of Law at the University of Chicago, noted, "when some
leading Republicans employed a version of the idea to elicit anti-establishment votes and to
criticize and even intimidate the Federalist clergymen who spoke or wrote against Jefferson."zss
By the end of the 1800s, the idea of church-state separation was widely accepted as one of the
most important, defining features of the United States.

In 1875, both the Republican and Democratic political parties adopted political planks
endorsing church-state separation for their presidential campaigns. Ulysses S. Grant supported
this position by saying, "Keep the church and the state forever separate."zs4 In 1876, the U.S.
House of Representatives passed the Blaine amendment 109 to 7 to amend the Constitution in
order to make the concept of church-state separation more explicit, and to have it apply to the
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states as well as the relationship between the Federal government and religions.zss This proposed
amendment failed in the Senate by only two votes. However, by then many states, such as
Pennsylvania, had adopted language providing for church-state separation in their state
constitutions. Seventy seven years later, in 1952, Congress approved the constitution of Puerto
Rico which includes the phrase "complete .separation of church and state.”

Public awareness of and support for church-state separation grew during the 1800s as a result,
in part, of the growing endorsements of the clergy. In 1843, the Presbyterian minister Thomas
Smyth asserted, "... that Calvin taught ‘the spiritual independence of the Church, its entire
separation from civil government.’ "23s In an 1852 sermon by the pastor of the First Baptist
Church of Boston, Rollin H. Neale said, "... it is to the entire separation of the church from the
state, and the perfect freedom we enjoy in our religion, that the pulpit is indebted for much of the
powerful good with which it is here invested."zs7 In 1855, William Seward proclaimed to
Congregationalists, "... separation of Church and State may therefore be regarded as a
contribution made by the Puritans towards perfecting the art of government."2ss In 1855, Thomas
Curtis, professor of theology at Lewisburg, Pennsylvania, wrote, that "Baptists had long sought to
‘awaken a spirit in favor of perfect liberty of conscience and the separation of church and state.’

239

In 1871, the Unitarian minister Henry W. Bellows noted, "Happily our founders were
compelled, and by a blessed necessity, to introduce at the very beginning a truly scientific
principle into the foundation of the national law and life. They declared a complete and perpetual
divorce between church and state."240 In 1875, the Methodist minister John P. Newman offered,
"Let us to-day thank God that while the Divine Author of Christianity has declared the mutual
and reciprocal relations of church and state for the well-being of our race, yet has authorized their
separation and announced their independence."241 In 1890, in the Seventh-Day Adventist
publication, American State Papers Bearing on Sunday Legislation, William Addison Blakely
wrote, "It is to set forth the true American idea - absolute separation of religion from the state -
absolute freedom for all in religious opinions and worship - that these papers are collected and
republished."2s2 Regardless of whether you agree with the theological perspectives expressed in
these quotes, these fit the tenor of their day.

As the 1800s came to a close, members of the judiciary began to speak in favor of church-state
separation. In 1870, "a former judge of the New York Supreme Court, Elisha P. Hurlbut, argued
that there was an irreconcilable conflict between ‘Democracy and Theocracy' - a conflict
‘stronger and fiercer' than that between freedom and slavery."24s As the 20th Century progressed,
the Federal courts began using church-state separation language in their opinions. In Everson v.
Board of Education of Ewing, Supreme Court Justice Hugo Lafayette Black wrote, "The First
Amendment has erected a wall of separation between church and state. That wall must be kept
high and impregnable."2a "It is my belief," said Justice Black in an interview in 1962, "... there
are “absolutes' in our Bill of Rights, and ... they were put there on purpose by men who knew

what words meant and meant their prohibitions to be ‘absolutes.’ "2s

For two centuries, the language of church-state separation has been and continues to be used in
newspapers and books. On November 18, 2002, The New York Times reported, "[Federal] Judge
Thompson issued a 93-page opinion today, saying Justice Moore had violated the separation
between church and state."246 Book titles include these phrases, .e.g., Separation of Church and
State: Historical Fact and Current Fiction, 1982, by Robert Cord.

Even those authors who object to the intent of the Establishment Clause find themselves using
the terms ‘church-state separation,' ‘separation of church and state,’ or ‘wall of separation’ to
explain themselves. The meaning of these phrases is so well established that these terms are used
in book indexes to cross-reference subject matter. The Columbia Encyclopedia (1963) defined
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separation of church and state on page 416. Similar language is used in Barrett's World Christian
Encyclopedia: a Comparative Study of Churches and Religions in the Modern World AD 1900 -
2000, p. 718: "...the United States has been clearly defined as a secular state in which church and
state are legally separated.” The index of Robert Wuthnow's authoritative, two-volume The
Encyclopedia of Politics and Religion, (1998) includes "Separation of church and state." An
internet web search for ‘church-state separation’ generated 17,200 hits on November 8, 2002.

The durability of the language of separation since 1802, when President Jefferson proclaimed a
"wall of separation,” is testimony to the productive utility that these phrases have had in
summarizing in a few words the meaning of the Establishment Clause.

"Christian Nation'': The evidence presented in this Appendix supports the constitutional
validity of church-state separation, which is, nevertheless, opposed by some religious leaders.
They claim that "America is a Christian nation," and therefore church-state separation has no
place in our form of government.

This claim has been made by televangelist ministers Pat Robertson, founder of the Christian
Coalition, and James Kennedy, of the Coral Ridge Presbyterian Church in Fort Lauderdale, both
of whom oppose church-state separation.zsz Their assertion is promulgated from some pulpits,
appears in letters-to-the-editor of local papers, and is advanced in a variety of web sites.

Is it reasonable to claim "America is a Christian nation?" To answer this question, | will first
start with a few definitions. A "nation™ is defined by its form of government and the
characteristics of its legal system. The seminal event of 1787 that distinguished the newly formed
"nation™ of the United States from all preceding and existing nations of that era was the adoption
by the Continental Congress of a secular constitution, with no mention of God, and the
Constitution explicitly states in Article VI, Clause 3: "... no religious test shall ever be required as
a qualification to any office or public trust under the United States." The Constitution and the
adoption of the First Amendment in 1791, were watershed events in the history of world politics;
a new paradigm of government was created that had no formal or legal connection to organized
religion. As a result, the "nation™ of the United States is, and has always been, secular by
Constitutional definition. Therefore, our nation is not a Christian theocracy as suggested by the
statement "America is a Christian nation."”

Second, perhaps Robertson and Kennedy assume that the population of this secular nation is
Christian to such an extent that Robertson and Kennedy believe Americazss might fairly be
characterized as a "Christian™ country. This raises the two questions, how is "Christian" defined,
that is, what set of beliefs are common to Christians; and how do we determine if a person is
Christian? Answers to these will help us determine whether there is a reasonable justification for
claiming "America is a Christian nation?"

As to the first question, there appears to be little agreement about which beliefs define a
Christian. Today, some self-identified Christians dismiss the validity or relevance of central
Christian doctrines, such as being born in sin, the importance of forgiveness, or even the essential
role of Christ. For example, "In some polls, you have Christians saying, “Yes, Jesus is the only
way," and also, “Yes, there are many paths to God,™ notes Egon Mayer, a sociologist at City
University of New York.zs These unorthodox beliefs have occurred, in part, as a result of the
inconsistencies among the stories in the Gospels, the current administrative needs of some
Christian denominations, and modern concepts of justice. For example, in a 2000 New York
Times survey, 73% of Americans disagree that we are born in sin.zso Although for many
forgiveness is a defining attribute of Christianity, the four Gospels do not consistently support
forgiveness as a virtue.zs1 The divinity of Christzs2 and origins of the Eucharistszss are not
consistently explained in the books written by the Apostles.
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Among Catholics in 1965, "the idea of female priests was unthinkable. Today, over 60 percent
favor the idea,"” notes Peter Steinfels.2ss In contrast to the New Testament's admonition against
homosexuality, Paul M. Weyrich, a religious conservative and a founder of the Heritage
Foundation has said, "I don't think sodomy laws could be resurrected, because even most
Christians believe that what is done in the privacy of one's home is not the government's business.
I've had a couple of my own kids say that to me."zss

A Gallup poll in 1978 reported that 80% of Americans agreed that "... an individual should
arrive at his or her own religious beliefs independent of any churches or synagogues."zss This
finding is consistent with the results of another survey 23 years later, in 2001: "There is a moral
majority in America," reports Alan Wolfe, director of the Boisi Center for Religion and American
Public Life at Boston College. "It just happens to be one that wants to make up its own mind."zsz
For example, self-proclaimed Christians are on both sides of such important issues as the place of
women in society, contraception, a woman's right to choose abortion, medically assisted suicide,
prayer in public schools, teaching evolution in public schools, gay and women clergy, and equal
civil rights for gays.

Such differences are not limited to the laity. In 1987, only 5% of Episcopalian clergy agreed
that "... the Scriptures are the inspired and inerrant Word of God in faith, history, and secular
matters," compared to 33% of American Baptist clergy, according to a poll conducted by Jeffery
Hadden of 10,000 American clergy.zss Christian clergy hold different beliefs about the theological
importance of the Biblical prophets, the Pope, Mary Baker Eddy, or Joseph Smith who founded
the Church of Jesus Christ of Latter-day Saints (Mormons). Leaders among the different sects of
the Mormons have sharp differences over the "divine principle” of polygamy.zse

On church-state separation, the Unitarian Universalists Association adopted a resolution in
1985, "... to make manifest their commitment to the separation of church and state... ."260 At the
other end of the theological continuum is dominion theology, which holds "... that Christians, and
Christians alone, are Biblically mandated to occupy all secular institutions until Christ returns."ze:
Randall Terry expressed this idea as follows, "Our goal is a Christian nation. We have a biblical
duty, we are called by God to conquer this country."z2 In A Christian Manifesto, 1981, the
evangelical Francis Schaeffer advocated that Christians engage in "... civil disobedience to restore
Biblical morality."2s Similar dominionist theological sentiments have been expressed by the
evangelical ministers Pat Robertson, James Kennedy, Jerry Falwell, and Dr. James Dobson.
Publically elected and appointed government officials including House Majority Leader Tom
DeLay (R) and U.S. Attorney General John Ashcroft have expressed dominion theology
sentiments many times.

Another measure of how extensive the theological differences are today is reflected in the
diversity of denominations and congregations. In 1776, there were 11 denominations in the
United States. Today, there are over 2,000 denominations and over 325,000 congregations. This
proliferation of organized religion resulted from disagreements within congregations that split
churches and denominations apart,zs2 and also from the founding of many new religions such as
the Mormons, Seventh Day Adventists, and Jehovah's Witnesses.

Given the wide range of conflicting religious beliefs held by self-identified Christians and the
theological chasm separating many Christian denominations, it is difficult to imagine that there is
or will ever be a consensus among Christians about what the phrase "America is a ‘Christian’
nation™ means.

The second question was how do we determine if a person is Christian. In 1956, about 80% of
the U.S. population surveyed claimed some religious identity or affiliation such as Jewish,
Presbyterian, or Catholic. Most self-identified as Christian. However, church records indicated
that only 62% of the adult population were members of a congregation, and less than that, 45%,
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attended church.zss Attendance dropped to about 35% nationally by 1995, and in a survey of New
York City residents in 2000, 25% reported they attended a house of worship.zes For the largest
Christian denomination, attendance at Catholic services dropped from 65% in 1965, to 35% in
2002.267

If the old maxim "actions speak louder than words" has any merit, church attendance is the
most compelling evidence of traditional religious commitment. Church membership, which does
not necessarily require attending church, is the second best evidence, and religious self-
identification as reported in surveys requires no effort at all. Although a majority of those polled
self-identify as Christian, few of them go to any church. The disparities between reported
religious self-identity, church membership, and church attendance further weakens the claim that
"America is a Christian nation."

A third justification for claiming that "America is a Christian nation" is the assertion that
colonial Americans were Christian at the time when the United States was founded. However, in
1776, 83% of Americans were not members of any church. "...[W]hat is most noticeable about
religion in the colonial era," notes Roger Finke, associate professor of sociology at Purdue
University, "is how poorly the denominations were doing. To put it another way, these firms
[churches] had failed to make any serious dent in the market ... the vast majority of Americans
had not been reached by an organized faith."26s Of the remaining 17% who were members of
churches, most were members of one of the 10 Christian denominations that existed at the time.zs9

If the pattern of church-going in 1776 was similar to that in 1952, it is likely that church
attendance was much lower than the number of people registered as members of congregations
in1776. One of the concerns among pastors in the1800s was the lack of participation in church by
local citizens. For example, in 1835, Rev. Bela Bates Edwards wrote, "A great majority of the
members of our successive legislatures are not connected with the churches of any
denomination."2z0 If church membership is a reasonable criterion to use, it is a stretch to say that
"America was a Christian nation™ in 1776.

Finally, although the heritage of many colonists may have been nominally Christian, apparently
it was not a sufficiently compelling heritage to motivate 83% of them to join churches. We don't
know a great deal about the religious attitudes of most colonists. Opinion surveys about religious
self-identification were not conducted in the 1700s, and we have few written records from that
period documenting the religious preferences of the illiterate, barely literate,.z and literate but
non-churched majority of the population.

In contrast, the written record of that era was dominated by a small but educated population of
clergyzz2 who were paid to preach, publish their sermons, keep the minutes of congregations, and
otherwise promote their theology in pamphlets. From their historical records, one can get the
impression that the entire population was deeply engrossed in their religion. If that was the case,
why were only 17% members of congregations? Therefore, relying on the record of religious
heritage of colonials as a justification for claiming "America was a Christian nation" is a flimsy
proposition at best.

In summary, the statement “America is a Christian nation" has no constitutional basis at all,
little documented historic or sociological validity, and no specific Biblical foundation.zzs
However, it is important to note that the above analysis does not prove that colonial Americans
were not, or Americans today are not, generally Christian. It only shows that those who claim
colonial Americans were Christian have little evidence for this claim. Furthermore, the meaning
of the term "Christian" is so defused today that it has little definitional value without extensive
qualification. When it is qualified, the resulting definition leaves out many who consider
themselves Christian. For example, in 2000, "the 8.4 million-member United Methodist Church
declared that Mormonism [with 11 million members] ‘by self-definition, does not fit within the
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bounds of the historic, apostolic tradition of the Christian faith."'274 Such definitional distinctions
further compromise the claim that "America is a Christian nation."”

The attitude reflected in the claim that "America is a Christian nation" is at odds with the
sentiment of 83% of Americans who agree that "... there are many different religious truths and
we ought to be tolerant of all of them;"2zs and it conflicts with the long-term, broad, public
support for church-state separation.zze Americans do not want to give up their democracy for a
fundamentalist, theocratic vision of the United States. That was true in 1791 when the First
Amendment was adopted, and it continues to be the case today.
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tax-exempt status of churches so they could engage in partisan politics.

11. Religious Freedom Amendment: On December 20, 2001, Congressman Ernest Istook (R)
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states: "To secure the people's right to acknowledge God according to the dictates of conscience:
Neither the United States nor any State shall establish any official religion, but the people's right
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including schools, shall not be infringed. The United States and the States shall not compose
school prayers, nor require any person to join in prayer or other religious activity." (emphasis
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revealed through personal interviews or indirectly in public behavior. Especially in U.S. culture,
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(Berkeley: University of California Press, 1998), p. vii.]

13. Church: The term ‘church’ as used in this paper includes mosques, synagogues, meeting
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from common law of a community that has gained the status of accepted custom, written
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facts that are accessible to all parties.

However, it should be recognized that, "[T]here is no [officially] agreed definition or
specification of what religion is," as Paul Marshall of the Center for Religious Freedom points
out, "... Since Buddhism does not entail, and can deny, belief in a god or gods and is also
accepted as a religion, then neither theism nor deism is presumably a requirement for religion."a
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and sobriety, human sacrifice and the saving of life in orphanages and hospitals, superstition and
education, poverty and wealthy endowments, prayer wheels and silent worship, gods and demons,
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